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DAVID GEORGE v. THOMAS M. SMITH and others. 


Co give a slave a pass to travel by arailroad, as an indulgence, does not 
amount to a breach of an agreement to work the slave only asa turpentine 
hand. 

[t does not amount to negligence in the hirer of a slave so as to subject hin 
or an injury occasioned by the slave's falling from a railroad train, that the 
airer gave him a pass to travel on the train, although he knew that the 
slave was addicted to getting drunk. 

‘\Vherever a Judge, trying a suit, is called upon to charge upon a distinct 
is instructions, indistinctly, with other points of the case, or leave his views 
i the point to be gathered from inference. 


wint of law, it is his duty to do so explicitly, and it is error to mix it uj 


A\cTION ON THE CASE, for an injury toa slave hired by plain- 
tiff to the defendant, tried before Savnpers, J., at the last 
all Term of Columbus Superior Court. 

The plaintiff declared : 


Ist. Specially that he hired the slave, Edmund, as a tur- 
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pentine hand, and for that purpose only, and by the defend- 
ants’ otherwise employing him, he was injured. 

Qndly. For negligence, &c. 

The evidence was, that the defendants were partners in the 
turpentine business; that one of them said to the plaintiff’s 
agent, at the time of hiring, that he wished to hire negroes 
for the purpose of getting turpentine ; that the agent replied, 
he understood that Edmund was a number one turpentine 
hand. The witness who deposed to the foregoing facts, stated 
that this was all that was said between the parties on the oc- 
casion of the hiring. 

The clerk of the defendants stated that Smith, one of the 
defendants, instructed him that if Edmund applied for a pass, 
to go by the railroad to Wilmington, to give it to him; that 
a few days before the slave was injured, he did furnish the 
slave with such a pass. It was also in evidence, that Smith 
said the negro was very bad for liquor. The negro in ques- 
tion was found, about four miles from Wilmington, lying on, 
or near, the railroad track, greatly injured ; having been hurt, 
as the attending physician thought, by the train. An empty 
bottle was found near the negro, which smelt of spirits, and 
he had the appearance of having been drunk. 

The counsel for the defendants, asked the Court to instruct 
the jury, that the evidence did not support the first count, and 
that it was not a case of negligence. These instructions were 
declined by his Honor, and the defendants’ counsel excepted. 

The Court charged the jury, that to entitle the plaintiff to 
a verdict, they must be satisfied : 

Ist. That the defendants hired the negro as a turpentine 
hand, and for that purpose alone. 

2ndly. That the pass was given by order of the defendants, 
for the negro to go to Wilmington by the railroad. 

3rdly. That the negro was a drunkard, and that the defend- 
ants knew it. 

4thly. That the negro went towards Wilmington by the 
railroad—got drunk, and in consequence of being drunk, ° 
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either fell, or was thrown from the cars, and was thus injured. 
Defendants’ counsel again excepted. 
Verdict and judgment for the plaintiff, and appeal by the 
defendants. 


FE. G. Haywood, for the plaintiff. 
London, for the defendants. 


Pearson, C. J. There was no evidence to support tlie first 
count, and the defendants were entitled to the instruction 
asked for in respect to it. If we suppose there was evidence 
to justify the conclusion that the slave was hired exclusively 
for the turpentine business, and was to be put to no other sort 
of work, there is not the slightest evidence that the contract 
was violated in this particular. Surely, giving a slave a pass 
to go on the railroad to Wilmington, does not support the po- 
sition that he was used or worked in any other way by the 
defendants. On the contrary, it was a leave of absence from 
work. The error in refusing to give the instruction is not 
cured by the manner in which the jury were charged. His 
IIonor ought, either to have given it, or refused to do so di- 
rectly, so as to make a point. The matter is mixed up, and 
the two counts confounded by the four positions, which are 
laid down, the first being relevant to the first count, and the 
last three to the second. The necessity of proving the allega- 
tion, that the slave was used or worked by the defendant in a 
manner not allowed by the terms of the contract, is not ad- 
verted to in the charge. 

We also differ with his Honor upon the question of negli- 
gence, involved in the second count. To allow a slave to be 
carried as a passenger on a railroad, certainly does not amount 
to negligence, and the circumstance that the negro is addict- 
ed to getting drunk, does not make it so in the absence of 
proof, that he was drunk-and helpless when he was allowed 
to get on the train, otherwise it would be necessary to confine 
negroes of that description; which would prove that they were 
not fit to be hired ont. It is said in Woodhouse v. McRae, 5 
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Jones’ Rep. 1, “ It will not do to say that under ordinary cir- 
cumstances, one who hires a slave near the border of the 
State, must guard him by day and imprison, or chain, him by 
night, to prevent him from fleeing across the line.” This ap- 
plies to our case; the only difference being that, here, the 
slave was addicted to getting drunk,—there, the danger to be 
apprehended, was the facility of escaping out of the State. 
There is error, and a venire de novo is awarded. 


Per Curram, Judgment reversed. 





THE STATE v. ASA J. WATERS. 


A person is not liable under the 104th section of the 34th chapter of the Re- 
vised Code, for injuring stock within his own field which is enclosed and 
under cultivation. 


InpictMENT for an injury to stock, tried before Savnners, 
Judge, at the Spring Term, 1859, of Washington Superior 
Court. 

The defendant is indieted under the 104th section of the 34th 
chapter of the Revised Code, and the indictment charges that 
he “unlawfully, and on purpose, did injure one hog, the pro- 
perty of John H. Hampton; the said hog, then and there run- 
ning at large in the range, contrary to the form of the stat- 
ute, &e. 

The proof was, that the defendant was in the possession of, 
and cultivating a corn-field which was under fence; that « 
hog, belonging to Hampton, was found in this field, upon 
which the defendant set his dog, and it was badly bit. 

Before this, the hog had been running in the range. Ilis 
Honor held, that upon these facts, the defendant was guilty 
under the statute, and so instructed the jury, who found a 
verdict for the State. Defendant’s counsel excepted. Judg- 
ment and appeal to the Supreme Court. 
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Attorney General, for the State. 
il, A. Gilliam, for the defendant. 


Barrix, J. The 104th section of the 34th chapter of the 
Revised Code, upon which the indictment in the present case 
is founded, enacts that “if any person shall unlawfully, and 
on purpose, kill, maim, or injure, any live stock running at 
large in the range, or in the field or pasture of the owner, 
whether done with the actual intent to injure the owner, or to 
drive the stock from the range, or any other unlawful intent, 
every such person, his counsellors, aiders and abettors, shall 
be deemed guilty of a misdemeaner.” ‘The proof is, that the 
hog to which the injury is alleged to have been done, was 
not, at the time of the injury, either running at large in any 
range, or in any field or pasture of the owner, but was in an 
inclosed field of the defendant, in which corn was then grow- 
ing. The alleged offence was neither within the words or 
spirit of the act. It was manifestly not within the words, and 
we cannot well see how an injury, inflicted upon live stock in 
a situation entirely different from that prescribed in the act, 
can, by any reasonable construction, be brought within its 
spirit. The cases within the contemplation of the law were 
such as almost to forbid the supposition that the injuries were 
inflicted from any other than a malicious or unlawful motive. 
A man might, indeed, kill, maim, or otherwise injure, as best 
he could, a mad bull, or other animal, that was likely to en- 
danger his life, or, perhaps, the life of any other person, 
whether such animal was at the time either in the range or in 
the field or pasture of the owner; for such killing, maiming, 
or injuring, would not be with an “unlawful intent.” It is 
not easy to conceive of any other exception; but where the 
animal is in an inclosed field of the defendant, doing’ damage 
to his growing crop, the case is very different, for it then can 
hardly be supposed that the animal is killed, maimed, or in- 
jured, with intent to injure the owner, or with any other in- 
tent than the innocent one of saving his crop. The injury 
may be such, or inflicted under such circumstances, as to en- 
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title the owner of the stock to redress civiliter, either at com- 
mon law, or under the 48th chapter of the Revised Code, 
concerning “Fences,” but he cannot proceed by an indict- 
ment under the act upon which we are now commenting. 

The judgment must be reversed and a venire de novo 
awarded. 


Per Curia, Judgment reversed. 





B. H. SIMMONS v. J. W. HORTON. 


Where the buyer, as well as the seller of a horse, had knowledge of a patent 
indication of disease, which, both as to its nature and origin, was misrepre- 
sented by the latter, it was Held that this amounted to some evidence on 
the question whether artifice had been used to withdraw the buyer's 
attention from the defect. 


Casz, for pecerr and FALSE WARRANTY in the sale of a horse, 
tried before Saunpers, J., at the last Term of the Superior 
Court of Bertie. 

The plaintiff introduced a witness who testified that he 
went to the defendant, who had horses for sale at the hotel 
lot, in the town of Windsor, and as agent of the plaintiff, pro- 
posed to buy a horse; that the horse in question was shown 
to him, which he finally bought at $105, but during the penden- 
cy of the trade, he discovered that there was a knot upon one 
of the legs of the animal just above the hoot, to which he 
called the defendant’s attention. The defendant said in reply 
to this, that it arose from a kick by another horse, and would 
be well in a few days, and that the horse was a good family 
horse. Upon concluding the purchase, the witness started 
home with the horse, and had not traveled more than a mile 
when he discovered that the horse was Jame in the leg which 
had the knot upon it; and was lame every time he was driv- 
en afterwards ; that plaintiff went a journey of about 70 miles 





JUNE TERM, 1859. 





Simmons v. Horton. 





a few days after getting the horse, and brought him back 
quite lame, when it was discovered that the knot in question 
was what is called a ring-bone, and that the malady continued 
to increase until the horse became very lame and hopped 
badly. 

The defendant then introduced a witness to show that the 
defect was a patent one. He swore that he went to the lot 
about half an hour after the bargain was made, when he dis- 
covered that the horse was quite lame; that he called the at- 
tention of plaintiff’s agent to the knot on his leg, who said 
that defendant had told him it arose from a kick and would 
soon be well. 

The Judge instructed the jury, that there was no evidence 
of a warranty, and he left it to them to say whether the de- 
fect complained of existed at the time of the sale, and if so, 
whether it was patent ; that if the knot was obvious to an or- 
dinary observer, the plaintiff could not complain of it, unless it 
was shown that the defendant used some artifice to divert the 
witness’ attention from the indication and prevent him from 
making an examination and enquiry. The defendant excepted. 

Verdict for the plaintiff. Judgment. Appeal. 


Winston, Jr., for the plaintiff. 
Garrett, for the defendant. 


Pearson, ©. J. It is fixed by the verdict that the state- 
ment of the defendant “ as to the cause of the lameness was 
false, and was known by him to be so.” This concludes the 
question as to the sczenter,.and the only point open is, was 
there any evidence in regard toif. The distinction between 
uny evidence and sufficient evidence, has been frequently 
marked out, and need not again be elaborated. This Court is of 
opinion there was evidence proper to be submitted to the jury. 
The knot on the leg of the horse would necessarily attract the no- 
tice of any one, and it was a fair and natural inference that 
the owner had examined into and ascertained its nature and 
what caused it. Any ordinary man would do this immedi- 
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ately ; consequently, it was not indispensible to prove how 
long the animal had been in the possession of the defendant, 
and as the knot was proved to be a ring-bone, and not the 
mere effect of a kick, the jury were at liberty to infer that the 
statement in respect to it, made by the defendant, was know- 
ingly false. Indeed, as the defect was patent, the scienter 
would have been brought home to the plaintiff as well as the 
defendant, but for the fact, that the false statement of the lat- 
ter, as to its cause was calculated to lull suspicion and pre- 
vent a thorough examination. 

The question which was discussed by the counsel of the 
defendant, i. e.: If a vendor makes a statement in respect to 
property which he does not know to be true, and it turns out 
to be untrue, is liable in an action of deceit, does not arise. 
That point is cut off by the verdict. There is no error. 


Per Curiam, Judgment affirmed. 





State on the relation of HIRAM P. HARRELL v. WILLIAM I. LEE. 


Where a guardian hired out the slave of his ward at public vendue, proclaim- 
ing as conditions of the hiring, that the slave was not to go beyond the lim- 
its of the county, nor work in a stave-swamp, it was Held that the guardi- 
an, who had himself hired the slave through an agent, was bound by the re- 
strictions thus proclaimed, and that the slave having been carried by him 
out of the county and put to work in a stave-swamp where he was 
accidentally killed in working at the business, the guardian was liable at 
the election of the ward, on his official bond for the loss. 

Held further, that the receipt of the stipulated hire was not inconsistent with 
a claim for the loss. 

Release of the cause of action considered. 

(Bell v. Bowen, 1 Jones’ Rep. 316, cited and approved.) 


Action of pest on a guardian bond, tried before Saunprks, 
J., at the last Spring Term, of Bertie Superior Court. 

The defendant was guardian for the plaintiff, and on the 
latter’s coming of age, all the slaves, and the other effects, be- 
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longing, or arising to the plaintiff, which were in defendant’s 
hands, were delivered to the plaintiff, except a negro man by 
the name of Drew, who had died during the last year of the 
guardianship, and the main question, in this case, is, whether 
the defendant is liable in a suit on his bond, to account for 
the loss of this slave. The facts, in relation to the slave Drew, 
are, that on the Ist of January, 1857, the defendant, as guar- 
dian, publicly hired him and other slaves of his ward for that 
year, and in doing so, had it distinctly announced that no one 
of them was to be carried out of Bertie county, or worked in 
a stave-swamp. Drew was put up under these restrictions 
and bid off by the defendant, through an agent, for $131. 
The slave in question was valuable, and would have hired for 
$150 without restrictions. The defendant, on the 2nd of Jan- 
uary, sent the said slave to his stave-swamp, in Martin county, 
where he was killed, about the middle of February, by the 
falling of a limb from a timber tree which he was cutting. 

On the occasion above mentioned, when the slaves, &c., 
were handed over, $131 was accounted for and received by 
the ward as the hire of Drew for the year 1857. On that oc- 
casion, also, the plaintiff signed and delivered to the defend- 
ant the following sealed instrument of writing, viz: “ Receiv- 
ed, Sept. 26th, 1857, of Mr. Wm. H. Lee, my guardian, the sum 
of $2,853 67, the amount of money, in bonds, due me from 
the said William H. Lee, guardian, in full settlement with 
him, so far as relates to the sum herein aforementioned. Also, 
received of him negroes, Ephraim, George, Patience, Eveline, 
Judy, Charles and Rose, and I hereby release for myself, my 
heirs, executors, and administrators, all claim and demand in 
relation to the same, money and negroes aforementioned by 
name, either in law or equity,” which the defendant insisted 
on as a bar to this recovery. 

The defendant proved that before the hiring of Drew, as 
aforesaid, the plaintiff had consented that the defendant should 
hire Drew and work him without restrictions. It was also 
proved that after plaintiff came of age, he insisted that the 
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defendant should account for the hire of Drew at the price of 
an unrestricted hand. 

The Court left the value of the slave to be estimated by the 
jury, who gave a verdict for $1011, expressing that $1000 was 
the value of the slave, and $11 for addition to the hire as an 
unrestricted hand. The Court reserved the question as to the 
plaintiff’s right in law to recover on these facts, with leave to 
enter such a judgment, as he thought the law authorised, fora 
breach of the bond, and afterwards being of opinion with the 
plaintiff, gave jndgment according to the verdict, and the de- 
fendant appealed. 


Winston, Jr., and Zines, for the plaintiff. 
Barnes, for the defendant. 


Pearson, ©. J. It is settled: ifa third person had hired 
the slave, and either carried him out of the county, or worked 
him in a stave-swamp, in violation of the terms of the bail- 
ment, he would have been liable under the circumstances of 
our case ; Bell v. Bowen, 1 Jones’ Rep. 316. We have this 
question; The defendant violated the express terms of hiring 
in both particulars ; is he exempt from the liability that would 
have attached to a third person by reason of the fact of his 
being the plaintiff’s guardian ? 

It will strike every one at the first blush, that according 
to the common notion of justice, as he was relied on to pro- 
tect the interest of his ward, and to that end had offered the 
slave for hire, expressly subject to the terms above stated, 
and had bid him off at the hiring, and claimed his services asa 
hirer, the guardian cannot be entitled to greater indulgence 
than would have been extended toa third person. There is 
no principle of law which opposes this common notion of jus- 
tice: on the contrary, the law asserts and enforces it as an 
incident to the relation of guardian and ward. It is the duty 
of a guardian to hire out the slaves at public vendue, and he 
has no right to become the hirer—not simply on the ground 
that he cannot hire of himself, but for the purpose of prevent- 
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ing fraud, and to take away the temptation to which he might 
be exposed of using means to stifle bidding, and detract from 
the value of such slaves as he might wish to hire for himself. 
It would not effect the purpose to treat a hiring to himself as 
a mere nullity, and charge him with the value asif the slaves 
had not been hired, whereby he would evade the duty of 
hiring them out, but the purpose is effected by giving to the 
ward an election, to be exercised within a reasonable time, 
(Hawkins v. Simmons, 6 Ire. Eq. 16,) either to treat the hiring 
as void and charge him with the value, or to treat it as a valid 
contract, and hold him liable according to the terms thereof, 
as a third person would have been. So that, he may lose by, 
but shall not take advantage of his own default, under the 
maxim: “no man shall take benefit by his own wrong.” 

In our case, the plaintiff seeks to hold the defendant liable 
according to the terms of the hiring. Is there any thing to 
prevent the application of the principle ? 

Ist. We think the facts establish a breach of the conditions 
of the guardian bond in failing to take proper care of the 
slave. By the restricted terms of the hiring, he fixed the de- 
gree of care, which, in his opinion, his duty, as guardian, re- 
quired him to impose on third persons, and cannot be heard, 
to say, that he diminished the amount of hires by restrictions 
which were unnecessary. It follows that an action can be 
maintained on the bond, and the plaintiff is not put to his 
special action on the case. 

2. The release relied on is no bar totheaction. It is word- 
ed cautiously, and is confined to the money paid over, and 
“ the negroes aforementioned by name.” The slave in ques- 
tion is not named, and the purpose evidently was, to leave 
open the matter of controversy as to him. 

3. The receipt of $131, the amount at which the slave was 
bid off, did not affect the plaintiffs right to recover for his 
loss, because the right to reccive that amount was entirely 
consistent with the right to hold the defendant also liable for 
his loss; consequently, there could be no reason why he was 
not at liberty to receive what the defendant admitted he was 
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entitled to, and bring suit for that about which there was a 
difference of opinion. THowit would have been, had the plain- 
tiff received a larger sum, i. e., the amount for which the 
slave would have hired if there had been no restriction, we 
are not called on to say. That might have been inconsistent 
with the right to hold the defendant liable for the loss by 
reason of the restrictions. 

4. The fact that the plaintiff had agreed before the hiring, 
that the defendant might hire this slave and work him with- 
out any restrictions, did not defeat the action ; for the reason 
that the agreement, being made while the plaintiff was under 
age, was voidable on account of his infancy, without refer- 
ence to the relation of guardian and ward; and as the de- 
fendant did not accede to the proposition, which plaintiff af- 
terwards made, to accept the amount that the slave would 
have hired for, without restrictions, it passes for nothing, and 
he can take no benefit from it. 

In fixing the amount of damages an error was committed. 
The plaintiff having received the amount of a restricted hir- 
ing, in claiming damages for the loss by reason thereof, had 
no right to what the slave would have hired for without re- 
strictions. Fortunately, the verdict is so entered that the two 
amounts can be severed. The judgment is reversed as to the 
eleven dollars, and affirmed as to the $1000, and the costs of 
the Court below. 


Per Curiam, Judgment affirmed. 








STATE v. ASA JACOBS. 


Upon a question, whether a person is a free negro, it is competent for one, who 
says he is the owner and manager of slaves, and has been for twelve years, 
that he has given much attention to the effects of the intermixture of the 
races, and believes he can distinguish between the descendants of the 
negro and white person and negro and Indian, and whether a person has 
more or less African blood in him, to testify as an expert. 
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InvicrMenT against the defendant, as a free negro, for car- 
rying fire-arms, against the form of the act of Assembly, tried 
before Hearn, J., Brunswick Superior Court. 

The State introduced one Pritchett, who swore that he knew 
the defendant, and had known him as long as he had known 
any one; that he had neverseen any of defendant’s ancestors, 
and knew nothing of them from reputation. Thereupon, the 
solicitor with a view of showing that witness was qualified to 
speak as an expert, inquired of him what business and occu- 
pation he followed, and what knowledge and observation he 
had, if any, of the effect of the intermixture of negro or Af- 
rican blood with that of other races. The counsel for the 
defendant objected, that, as the witness did not profess to have 
any knowledge of the defendant’s ancestry by actual know- 
ledge or reputation, he could not be permitted to testify as to 
whether the defendant was a free negro or not. The Court 
held that the witness might be permitted to answer the ques- 
tion propounded, in order that it might be seen whether he 
was qualified to testify as an expert. 

The witness then stated that he was a planter, an owner 
and manager of slaves, and had been for more than twelve 
years, that he had_paid much attention to and had had much 
observation of the effects of the intermixture of negro or Af- 
rican blood with the white and Indian races, and that from 
such attention and observation, he was well satisfied that he 
could distinguish between the descendants of a negro and a 
white person, and the descendants of a negro and Indian; and 
further, that he could therefrom, also say whether a person 
was full African or negro, or had more or less than half negro 
or African blood in him, and -whether the cross or intermix- 
ture was white or Indian blood. 

The witness was admitted to testify, and stated his opinion 
to be that the defendant was what is called a mulatto—that 
is, half African and half white. The defendant’s counsel ex- 
cepted to the admission of this evidence, and upon defendant’s 
conviction, appealed to this Court. 
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Attorney General and K. P. Battle, for the State. 
Baker, for the defendant. 


Barrie, J. The sole question presented on the record is, 
whether the witness /ritchett was competent to testify as an 
expert, that the defendant was a descendant of an African 
ancestor. An expert, in the strict sense of the word, is defin- 
ed to be “a person instructed by experience.” But more 
generally speaking, the term includes ‘all men of science ;” 
as it was used by Lord Mansrietp, in Folkes v. Chadd, 3 
Doug. Rep. 157, “ or persons conversant with the subject mat- 
ter, on questions of science, skill, trade and others of the like 
kind ;” Best’s principles of Evidence, sec. 346; 1 Greenf. on 
Evidence, in note to sec. 440. The rule on this subject is 
stated by Mr. Smith in his note to Carter v. Boehm, 1 Smith’s 
Lead. Cas. 286; “ On the one hand it appears to be admitted, 
that the opinion of witnesses, possesssing peculiar skill, is ad- 
missible whenever the subject matter of enquiry is such, that 
inexperienced persons are unlikely to prove capable of form- 
ing a correct judgment upon it without such assistance ; in 
other words, where it so far partakes of the nature of science 
as to require a course of previous habit, or study, in order to 
the attainment of a knowledge of it; while, on the other hand, 
it does not seem to be contended that the opinion of witnesses 
can be received when the enquiry is into a subject matter, the 
nature of which is not such as to require any peculiar habits 
or study, in order to qualify a man to understand it.” In 
support of the principles thus announced, it has been decided 
that seal-engravers may be called to give their opinion upon 
an impression, whether it was made from an original seal, or 
from another impression; Folkes v. Chadd, Doug. Rep. whi 
supra. So, the opinion of an artist in painting, is evidence o} 
the genuineness of a picture, Ibid. It has been said that the 
genuineness of a post-mark may be proved by the opinion of 
one who has been in the habit of receiving letters with that 
mark ; Abbey v. //ill, 5 Bing. 299. A ship-builder may give 
his opinion as to the sea-worthiness of a ship, on facts stated 
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by others ; Zhornton v. The Royal Exch. Ass. Co. 1 Peake’s 
Rep. 25. Merchants and bankers, who are daily engaged in 
handling the notes of particular banks, and have thus become 
thoroughly acquainted with their whole appearance, may 
prove whether a particular note is genuine or counterfeit ; 
State v. Harris, 5 Ire. Rep. 287. Persons accustomed to ob- 
serve the habits of a certain kind of fish, have been permitted 
to give in evidence their opinions as to the ability of the fish 
to overcome certain obstructions in the rivers, which they 
were accustomed to ascend ; Cottrill v. Myriok, 3 Fairf. Rep. 
222. Many other instances of the application of the princi- 
ple might be given, but those to which we have referred, are 
sufficient to show that it is extensive enough to embrace the 
case now before us. The effect of the intermixture of the 
blood of different races of people, is surely a matter of science, 
and may be learned by observation and study. Nor does it 
require a distinguished comparative anatomist to detect the 
admixture of the African or Indian with the pure blood of 
the white race. Any person of ordinary intelligence, who, 
tor a suflicient length of time, will devote his attention to the 
subject, will be able to discover, with almost unerring certain- 
ty, the adulteration of the Caucasian with the Negro or In- 
dian blood. This is incidentally implied in the following ex- 
tract from the work of Nott & Gliddon on the “ Types of 
Mankind,” which will be found on page 260. “ Mr. Lyell, in 
common with tourists less eminent, but, on this subject, not 
less misinformed, has some where stated that the negroes in 
America are undergoing a manifest improvement in their 
physical type. He has no doubt, that they will, in time, show 
a developement in skull and intellect quite equal to the whites. 
This unscientific assertion is disproved by the cranial mea- 
surements of Dr. Morton.” After admitting some physical 
improvement on account of the increased comforts with which 
the negroes are here supplied, the authors add, one or two 
generations of domestic culture, effect all the improvement of 
which negro-organism is susceptible. We possess thousands 
of the second, and many more of negro families of the eighth 
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or tenth generation in the United States, and (where unadul 
terated with white blood) they are identical in physical and 
intellectual characters. No one in this country pretends to 
distinguish the native son of a negro from his great grand- 
child, (except through occasional and ever apparent admix- 
ture of white or Indian blood) while it requires the keen and 
experienced eye of such a comparative anatomist as Agassis 
to detect structural peculiarities in our few African born slaves. 
The improvements among Americanised negroes noticed by 
Mr. Lyell, in his progress from South to North, are solely due 
to those ultra ecclesiastical amalgamations, which, in their 
illegitimate consequences, have deteriorated the white ele- 
ment, in direct proportion that they are said to have improved 
the black.” It is here clearly implied that even a common 
observer may discover, from the outward appearance, the in- 
termixture of the white and black races, and on that account it 
may perhaps be said, that to be able to do.so, is not a matter 
of science or skill. It may well be admitted, that simply to 
be able to detect the presence of African blood by the color, 
or other physical qualities of the person, is not a matter of 
science, but it will by no means follow that a qualification to 
ascertain the extent of the negro blood is not so. On the con- 
trary, we believe that it would often require an eye rendered 
keen, by observation and practice, to detect, with any ap- 
proach to certainty, the existence of any thing less than one- 
fourth of African blood in a subject. A free negro, so far as 
he is noticed as such, in our law, is defined (Rev. Code, ch. 
107, sec. 79,) to be one who is “ descended from negro ances- 
tors to the fourth generation inclusive, though one ancestor 
of each generation may have beena white person.” He may, 
therefore, be a person who, as we said in the Siate v. Chavers, 
5 Jones’ Rep. 11, has only a sixteenth part of African blood 
in his veins. The ability to discover the infusion of so small 
a quantity of negro blood in one, claiming the privilege of a 
white man, must be a matter of science, and, therefore, ad- 
mitting of the testimony of an expert; and we think that the 
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witness, Pritchett, proved, in the present case, that he pos- 
sessed the necessary qualification, to testify as such. 


Per Curiam, Judgment affirmed. 








JOHN B. QUINCE, Adm'r de bonis non v. N. N. NIXON. 


Where a widow who, with an only daughter was the next of kin, adminis- 
tered on her husband's estate, and as a part thereof, held a certain slave for 
six years, and then, on the occasion of a second marriage, conveyed in her 
individual name such slave to a trustee in trust for herself and her daugh- 
ter, it was held that such conveyance was conclusive to show that she 
ceased to hold the property as administratrix—that this act was a full ad- 
ministration as to it, and that after her death, an administrator de bonis non 
on her husband’s estate, took nothing in said slave. 


Action of trover, tried before Hearn, J., at the last Spring 
Term of New-Hanover Superior Court. 

The action was brought for the conversion of a slave nam- 
ed Jim. It was in evidence that John N. Brown died intes- 
tate in the spring of 1831, possessed of a negro girl named 
Katy; that he left, him surviving, his widow Emma Brown 
and an infant daughter about two years old, who, afterwards 
in 1847 or 8, and before she came of age, intermarried with 
the plaintiff; that at the death of John Brown, the slave Ka- 
ty remained in the possession of his widow, who in June, 1881, 
administered on his estate, and in December following filed 
an inventory, in which Katy was returned as part of the es- 
tate; that the slave Katy continued in the possession of Mrs, 
Brown until the year 1837, when she was married to one 
Isham Peterson, who took possession of the said slave, and 
(as he testified) afterwards held her in right of his wife, 
and as her property. Some few years after the marriage of 
Peterson with Mrs. Brown, Katy gave birth to the boy Jim, 
who continued in the possession of Peterson until the year, 
1854, when he mortgaged him to one Savage, who afterwards 
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sold him under the authority of the mortgage, to one Du Pre, 
and in September, 1856, he was sold by the Sheriff under 
execution against the said Du Pre to the defendant Nixon. 
Mrs. Peterson died in 1850, and in December, 1856, the plain- 
tiff administered de bonis non on the estate of John N. Brown, 
and after demanding Jim of the defendant, brought this ac- 
tion in 1857. 

It was further in evidence, that in contemplation of the 
marriage about to take place between her and Peterson in 
1837, Mrs. Brown conveyed the slave Katy to a trustee, one 
Hill, by a deed, in which she was joined by the said Peterson, 
and by the said trustee. This deed recites the marriage about 
to take place, and that the purpose was to secure certain slaves, 
Katy among them, to Mrs. Brown and her daughter, Athalia, 
and conveys the same to the said trustee upon trust that, dur- 
ing the minority of the daughter, the trustee is to permit the 
said Emma, the mother, “to receive the profits of the said 
slaves, and the same to use at her sole will and pleasure,” and 
that the same shall not be “under the control or at the dispo- 
sal of the said Isham Peterson, or be in any manner liable for 
his debts,” and after the marriage, or arrival at full age of the 
danghter, the deed provides that certain of the slaves convey - 
ed, not including Katy, shall be assigned and set over to the 
said daughter, and in the event of the daughter’s dying, that 
then the said trustee shall hold the said property in trust for 
Mrs. Peterson with a power in her to dispose of them by will. 

The plaintiff’s counsel moved the court to instruct the jury 
that the legal effect and operation of the deed of marriage set- 
tlement, was to convey, not the legal title of the slave Katy, 
but only Mrs. Brown’s equitable interest in her as one of the 
distributees of her first husband, and that she having taken 
possession of the slave as administratrix, it was not competent 
for her nor her husband, Peterson, after their marriage, by any 
act or declaration of theirs, to change the character of that 
possession. And if it were not so, yet, under the circumstan- 
ces of the case, the other distributee of Brown being a young 
child, at his death, and continuing a minor at her marriage,. 
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in 1857 or 8, and there being no evidence that she had ever 
had a guardian, no presumption of a settlement and distri- 
bution of Brown’s estate could arise, and that Mrs. Brown, 
and after her marriage, her husband, Peterson, must be taken 
to have held possession of Katy and Jim in her right of ad- 
ministratrix, and that consequently, the legal title was in the 
plaintiff. 

His Honor declined giving these instructions, but charged 
the jury that if Mrs. Brown ever held her interest in Jim for 
one moment as next of kin, the plaintiff was not entitled to 
recover; and to that end they might consider that only one 
return of administratrix was shown; that she had held the 
mother for about six years prior to the marriage, and had con- 
veyed her on the occasion of the marriage (Jim being born 
afterwards) by an absolute bill of sale in her individual name. 
And he further charged that if she conveyed the mother in 
her individual name, and not as administratrix, and she then 
had title as administratrix, such title would pass at law, 
though she held as administratrix, and that the plaintiff could 
not recover. Plaintiffs counsel excepted. Verdict and judg- 
ment for the defendant. Appeal by the plaintiff. 


E. G. Haywood, for the plaintiff. 
W. A. Wright, for the defendant. 


Pearson, C. J. This Court concurs in the conclugion of his 
Ifonor, that the plaintiff was not entitled to recover. 

The plaintiff acquired no title as administrator de bonis non, 
for the reason that Mrs. Peterson, who was administratrix of 
her former husband, Brown, had completed the administration 
in respect to Katy, the mother of the slave in controversy : 80, 
that at her death, there was nothing left to be administered. 
The deed to Hill divested her title, and in any point of view, 
was an administration of the property conveyed by it. The 
purpose seems to have been to make a division between her 
daughter and herself, and to secure her one part for her sepa- 
rate use. Whether the deed was effectual for the purpose of 
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making a division, is a question that cannot be raised in this 
Court. It certainly was effectual to divest her title as admin- 
istratrix, and amounted to “an assent” or delivery to herself, 
and daughter as distributees, and had the same legal effect as 
the assent of an executor, according to the reasoning in 
Hailes v. Ingram, 6 Tred. Eq. 477. 

This ground is yielded in the learned argument filed by Mr. 
Haywood, and he falls back on the position that the action 
can be maintained in the plaintiff’s own right on the authori- 
ty of Cotton v. Davis, 3 Jones’ Rep. 355. There are two ob- 
jections—either of which makes this position untenable. 

ist. Supposing the legal effect of the deed to Hill was an as- 
sent or delivery by the administratrix to herselfand daughter, as 
distributees, according to the division made thereby, the right 
to repudiate that division, and claim in opposition to it, was a 
chose in action of the daughter, which the plaintiff, who is 
her husband, cannot assert in an action to which she is not a 
party. 

2ndly. Such assent or delivery vested the title in the moth- 
er and daughter, as tenants in common, and, supposing the 
plaintiff to have the two-thirds of the daughter, and the de- 
defendant, claiming under Peterson, to have the one-third of 
the mother, and to be tenants in common, it is settled that 
trover will not lie by one tenant in common, against a co-ten- 
ant, unless the property is destroyed, either actually, or con- 
structively, as where it is carried to parts unknown, or its iden- 
tity is destroyed. There is no error. 


Per Curiam. Judgment affirmed. 
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SOLOMON W. MORSE ov. JAMES M. NIXON. 


Where it was proved that a hog had killed one chicken and attempted to kill 
another, and being found seventy-five yards from where the defendant's 
chickens usually ran, was destroyed by him, it was Held to be error to 
leave it to the jury, whether the hog was of a predatory character and had 
the reputation of “a chicken eating hog,” and to instruct them, that if such 
was the fact, any one had a right to destroy it as a public nuisance. 


Action, trespass vi e¢ armis for killing a hog, the property 
of the plaintiff, tried before Hearn, J., at the last Spring Term 
of New-Hanover Superior Court. 

The defendant relied on the plea of “justification,” and 
proved a special killing by the hog of a chicken and another 
attempt to do so, in order to establish that the hog in 
question, had the reputation of “a chicken eating hog.”. This 
evidence was objected to, but admitted by his Honor. The 
plaintiff excepted. 


’ 


There was evidence, also, that the hog, when killed, was 
about seventy-five yards from the public read, near the fence 
of the defendant, where his chickens were in the habit of 
running. There was no evidence that the plaintiff knew of 
his hog’s ever having killed a chicken ; neither was there evi- 
dence that the hog, at the time it was killed, was in the act 
of doing any deed that would injure the defendant, or his 
property. 

His Honor charged the jury, that if they believed the hog 
was of a predatory character, and had the character of a 
chicken eating hog, then, they would find for the defendant, 
as any man had a right to abate a public nuisance, and it 
mattered not whether the plaintiff knew of the habit of the 
hog or not. Plaintiff excepted. 

Verdict for the defendant. Judgment. Appeal. 


Baker, for the plaintiff. 
W. A. Wright, for the defendant. 
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Pearson, C. J. We do not concur in the opinion of his 
Honor as to the right of killing hogs that are in the habit of 
eating chickens. The position that such a hog is a public 
nuisance, and may be killed by any one, is not supported on 
principle or authority, and if recognised, would lead to mon- 
strous consequences. Allow such a right, and the peace of 
society cannot be preserved, for its exercise would stir up the 
most angry passions, and necessarily result in personal colli- 
sions. This Court is of opinion that the owner of the chicken 
—much less a stranger could not justify killing the hog, al- 
though it afterwards comes upon his premises; admitting that a 
hog that has once killed a chicken, will kill all it comes across, 
and which it can catch. The range of the animal is limited, 
its depredations will not extend to the premises of more than 
one or two individuals, (of whom its owner is apt to be the 
greatest sufferer): So that there is nothing to support the idea 
of its being a common nuisance. If the owner of the chicken 
brings an action for damages, he is required to prove a scien- 
tev, so as to put the owner of the hog in the wrong for not 
keeping it up, and it would be strange if a party is at liberty 
to take the law into his own hands, and redress his supposed 
grievances, by an extra-judicial remedy, under circumstances, 
which do not entitle him to a civil action. 

It may be the killing will be justified, by proving that the 
danger was imminent—making it necessary “ then and there” 
to kill the hog in order to save the life of the ehicken, or pre- 
vent great bodily harm; but we are inclined to the opinion, 
that even under these circumstances, it is not justifiable to kill 
the hog. It should be impounded or driven away, and notice 
given to the owner, so that he may put it up—at all events, 
this course is dictated by the moral duty of good neighborship. 

His Honor, we presume, was misled by a dictum in Dod- 
son ¥. Mock, 4 Dev. and Bat. Rep. 146. It was held, in that 
ease, “that although the dog had stolen the egg and caught 
the sheep, and had the other bad habits stated by the wit- 
nesses, the defendant was not justified in killing him.” This 
ruling was approved of, and Judge Gasroy, as a prelude toa 














JUNE TERM, 1859; 295 


Morse v. Nixon. 





playful estimation of the several offences, which “ had given 
the dog a bad name,” remarks: “ It is not denied that a dog 
may be of such a ferocious disposition, or predatory habits, as 
to render him a nuisance to the community, and such a dog, 
if permitted to go at large, may be destroyed by any person.” 
No authority is cited for this dictum. It is certainly errone- 
ous in assuming that any person other than one specially in- 
commoded or aggrieved, may abate a common nuisance ; 3 
Black. Com. 5, and we imagine that dogs of the kind referred 
to, that behave so badly as to become outlaws, have rarely 
existed, except “ mad dogs.” In Parrott v. [lartsfield, 4 Dev. 
and Bat. 110, a dog was discovered about sunrise in an en- 
closed pasture in the act of killing sheep, two were dead and 
four dangerously wounded. The defendant, the owner of the 
sheep, went with his gun, the dog escaped, but abont two 
hours afterwards, returned, and was near the pasture fence 
when the defendant shot and killed it. It was held that 
these facts made ont a justification, on the ground, that the 
killing was not to punish past wrongs, but to prevent a wrong 
that was impending, and the same eminent Judge concludes 
his opinion with the remark, “It hath always been taken for 
the law, (and universal usage is high evidence of the law) 
that a sheep-stealing dog, found lurking about, or roaming 
over a man’s premises, where sheep are kept, incurs the pen- 
alty of death.” The leading case is, Wadhurst v. Damme, 
Croke James 45, “ Trespass for killing a dog—plea, the de- 
fendant was seized in fee of a warren ; the dog was divers times 
there killing conies, and the defendant finding him there, run- 
ning at conies killed him.” By all the Court “the justifica- 
tion is good, because it being alleged that the dog used to be 
there killing conies, it is a good cause for killing him in sal- 
vation of the conies; for having used to hunt the warren, he 
cannot otherwise be restrained.” Yelverton doubted, “ be- 
cause it is not alleged that the master was sciens of that qual- 
ity, or had warning given him.” 

Pornam, “The common use of England is to kill dogs and 
cats in all warrens, as well as any vermin; which shows that 
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the law hath been always taken to be that they may well kill 
them ; so, the justification is good.” It will be observed that 
Judge Gaston’s dicta are enlargements upon this of Poray, 
which is confined to dogs and cats and vermin found in war- 
rens. But taking the law to be, that the owner of sheep is 
justified in killing a dog that has killed some of them, and is 
lurking about apparently for the purpose of killing others, it 
does not support the general proposition laid down by his 
Honor, even in its application to dogs, and there is a marked 
distinction between a hog and a dog ; the one is roving in his 
habits and no fence can stop it—it is of no use, if constantly 
confined, and its service is rather for amusement than profit 
toman. The other roves but little ; is easily restrained by 
fences; confinement does not destroy its usefulness, but is 
necessary in order to fatten and make it fit for food, and it 
is one of the most valuable of domesticated animals. So that 
“ putting it up” is the means usually and readily resorted to 
when a bad habit is acquired. 

It is provoking to see an old sow trying to catch young 
chickens and snapping up one every now and then, in spite 
of the noises and energetic remonstrances of the hen, but itis 
not reason, and therefore not the law, that so valuable an ani- 
mal may be destroyed to save the life of an unfledged chicken; 
at all events, the danger must be imminent and the necessity 
be fully made out. In our case, the “defendant proved a 
special killing by the hog of a chicken and another attempt to 
do so,” and afterwards “ the hog, being near the fence of the de- 
fendant, where his chickens were in the habit af running, but 
not in the act of doing any deed that would injure the defend- 
ant or his property, was kilied by him,” the owner having no 
sciens of this quality of the hog, and having no warning there- 
of given to him. Upon this evidence, his Honor ought to 
haye instructed the jury, that the plea of “justification” was 
not sustained, and it was error to lay down the general prop- 
osition, that the hog had become a public nuisance, which 
any man had a right to abate by killing. Venire de novo. 

Per Curia, Judgment reversed. 
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WILLIS P. MOORE v. BENJAMIN ROGERS. 


Where a party, having the money of a father in his hands for a fair and honest 
purpose, paid it to his son, fraudulently to assist him in absconding, the mere 
fact that, in a settlement of accounts between the father and the assistant, 
the former allowed the latter's bill for the money thus applied, does not 
amount to such a ratification as to subject the father. 

To subject a party for a tort by force of the maxim omnis ratihabitio, &c., it 
must appear that the act ratified, was of a nature to benefit the party sanc- 
tioning it. 


Case, tried before Hearn, J., at the last Term of Columbus 
Superior Court 

The plaintiff declared in two counts, one at common law, 
and the other under the statute for removing a debtor. 

It was in evidence that the plaintiff resided in the county 
of Robeson, and that D. W. Rogers, a son of the defendant, 
was also a resident in that county, and indebtod to the plain- 
tiff in the sum of $ , and that while so indebted, he went 
to Wilmington and was there arrested upon a charge of for- 
gery; that the defendant, upon being informed that D. W. 
Rogers was confined in jail upon this charge, and also on sev- 
eral debts, the writs having been served while he was in jail, 
sent one Calvin J. Rogers to Wilmington to obtain his son’s 
release from jail, and executed to him a power of attorney for 
the purpose, and directed him, if he succeeded in getting his 
son ont of jail, to bring him to him; that when he started on 
this trip, the defendant furnished him with some money with 
which he was to settle the debts on which the said D. W. 
had been arrested; that he (tlie witness) accordingly went to 
Wilmington and compromised and settled the debts for which 
D. W. Rogers was in custody; that he did not see Daniel un- 
til he was out of jail; that they bought tickets at the depot at 
the Wilmington and Manchester Rail-road office for Whites- 
ville, which is the station at which persons going to Lumber- 
ton, in Robeson county, leave the road; that while they were. 
in the cars between Wilmington and Whitesville, he told 
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Daniel what instructions he had received from his father in 
relation to his bringing him back, to which Daniel said he 
could not bear to see his father, and could not go back; that 
it was arranged between himself and Daniel that the latter 
should go to some point in South Carolina, and wait for his 
trunk, which the witness was to send; that, not having spent 
all the money that the defendant furnished to him, he let the 
said Daniel have the remainder, $125, as he said he only had 
$5; that Daniel at first had insisted on going back to Lum- 
berton, but witness told him he had been advised by counsel 
in Wilmington that he had better not go to Lumberton; that 
at Whitesville the witness left the train and went on to Lum- 
berton, leaving Daniel on board, intending to go beyond the 
limits of the State, and had not been seen or heard of in the 
State since that time. This witness further swore that when 
he returned to the defendant without his son, he complained 
that his instructions had not been followed, and seemed a 
good deal distressed ; that in a settlement which he had with 
the defendant some time after the transaction spoken of, he 
had an item for the $125 which he had given to Daniel, which 
was allowed by the defendant without objection. 

His Honor instructed the jury that if the defendant did 
nothing more than, in the settlement with Calvin J. Rogers, 
to pay or allow the said sum of $125, which Calvin had given 
to Daniel W. Rogers, then, if Calvin did aid and assist 
the debtor to leave the State with intent to defrand his credi- 
tors, the defendant was not liable for such acts of Calvin. 

Plaintiff excepted to the charge. There was a verdict for 
the defendant. Judgment in his favor and appeal by the 
plaintiff. ; 
Kelly, for the plaintiff. 

Graham, J. H. Bryan, and Strange, for the defendant. 


Barriz, J. When this case was before the Court at De- 
cember Term, 1855, (see 3 Jones’ Rep. 90,) the main question 
considered and decided was, whether the debtor could be re- 
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garded as having been removed from the county of Robeson, 
within the meaning of the statute. The suit was then against 
Calvin J. Rogers as well as the present defendant, but after 
the new trial, which was then granted, a nolle prosequi was 
entered as to Calvin J. 2ogers, and he was used as a witness 
for the purpose of endeavoring to show the liability of the 
present defendant. The question now is, whether the facts 
stated by him, prove, or tend to prove, that the defendant, in 
any manner, aided or assisted the debtor (who was his son) to 
remove from the county of his residence and leave the State. 
(‘pon that question we concur with his Honor in the Court 
below, in thinking that they did not. Whatever aid and as- 
sistance was given to the debtor was by the witness alone, for 
it is manifest that what he did, was not within the seope of 
his instructions, as agent of the defendant, in procuring the 
release of his son from the jail in Wilmington. The only 
thing done by the defendant, which has the least semblance 
of aiding and assisting the debtor to flee from the State, was 
the allowance of the item of $125, charged by Calvin J. Ro- 
gers, for the money furnished by him to the debtor, out of the 
sum with which he had been entrusted by the defendant, to 
settle the debts for which the debtor was detained in prison. 
To make the defendant liable for this, would be stretching the 
maxim omnis ratihabitio retro trahitur et mandato equipara- 
tur, beyond its legitimate effect. The extent of this maxim, 
when applied to torts, is thus stated by Lord Coxe: “ He that 
receiveth a trespasser, and agreeth to a trespass after it is 
done, is no trespasser, unless the trespass was done to his use, 
or for his benefit, and then his agreement subseqent amounteth to 
a commandment; for in that, oranis ratihabitio retro trahitur 
et mandato equiparatur, 4 Inst. 317; Broom’s Legal Maxims 
383, (50 Law Lib. 241). In the present case, whatever wrong 
was done by Calvin J. Rogers, in assisting the debtor to leave 
the State, was not done for the use or benefit of the defend- 
ant, and his subsequent ratification, (if it can be so considered) 
of the payment of the money by Calvin to his son, cannct 
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make him a ¢tort-feasor by relation. The judgment of the 
Court below was right, and must be affirmed. 


Per Curiam, Judgment affirmed. 





WILLIAM A. ROGERS v. BENJAMIN ROGERS. 


Where a father promised the creditor of his son, that if he would go to a dis- 
tant place and become the bail of his son, who was in a close prison upon 
a criminal charge, so as to release him from his imprisonment, he would 
pay the debt which the son owed him, it was /eld, that, notwithstanding 
the performance of the service, yet, as the debt against the son was still in 
force, it was a contract within the statute of frauds, and therefore void. 

Where a father promised one, that if he would go to the assistance of his son, 
who was in prison on a criminal charge, he would pay him for his expenses 
and services, and would pay him for having gone to his son’s assistance 
previously, it was J/eld doubtful whether, as the two services together form- 
ed the consideration of the promise, as to the former services, it was within 
the statute, but that certainly, no recovery could be had without a pre- 
vious demand. 


Action of assumpstt, tried before Hearn, J., at the last 
Spring Term of Columbus Superior Court. 

The plaintiff declared on a special contract in two counts: 

1st. Upon a promise of the defendant, that if the plaintiff 
would go to Wilmington and become the bail of the defend- 
ant’s son, one Daniel W. Rogers, who was imprisoned there 
upon a criminal charge, the plaintiff should lose nothing by 
what he had done, or should do, thereafter, for the defendant’s 
said son. 

2ndly. Upon a promise of defendant, that if plaintiff would 
go to Wilmington, and become the bail of the defendant’s son, 
the defendant would pay to the plaintiff all the debts which 
his said son owed him. 

It was in evidence, that in the month of February, 
1854, Daniel W. Rogers, the son of the defendant, was im- 
prisoned in the jail of New-Hanover county upon a charge 
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of forgery, and that the plaintiff, at the request and-on 
behalf of the said D. W. Rogers, left his home in Robeson 
county and went to Wilmington, and after remaining there a 
day or two, at the request of D. W. Rogers, proceeded to the 
residence of the defendant in Wake county; that in passing 
through Raleigh he met with one Buffalow, who expressed a 
willingness to become the bail of D. W. Rogers, if the defend- 
ant would give him a bond of indemity; that a bond was pre- 
pared accordingly, which plaintiff took with him to defend- 
ant’s house, where, in conversation about the matter, plaintiff 
expressed a fear that he should lose a considerable sum which 
D. W. Rogers owed him; to which the defendant replied, 
that ¢7f the plaintiff would go to Wilmington with Buffalow, 
and become the bail of his son, he should lose nothing by what 
he had done, or might do for him ; that on the next morning 
there was another conversation, in which the plaintiff request- 
ed the defendant to put his promise in writing, to which the 
defendant replied, that it was unnecessary, for his word was 
his bond ; and he then called upon the witness to take notice ; 
that “if the plaintiff would go to Wilmington with Buffalow 
and become the bail of his son Daniel, he should lose nothing 
by what he had done, or might do for him, and that all the 
debts which Daniel owed hitn should be paid ;” that soon af- 
terwards, the plaintiff and Buffalow went to Wilmington and 
became the bail of the said Daniel Rogers, in the criminal 
case, but there having been certain writs against him for debt 
in the meantime put into the hands of the sheriff, he was still 
detained in prison ; that soon afterwards the defendant sent 
an agent, who, acting under a power of attorney, made by 
plaintiff, had the debts compromised and settled, so that the 
said Daniel was discharged without giving any further bail ; 
that the said Daniel immediately left the State, and has not 
since that time returned to it. 

It was further in evidence that some months afterwards the 
plaintiff went to Wake county, @nd demanded from defend- 
ant payment of the amounts owed him by D. W. Rogers, to. 
which defendant replied, he believed his son would pay his 
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debts, and that it was time enongh for plaintiff to talk about 
his paying, when Daniel failed to pay ; to this plaintiff rejoin- 
ed, that he had not looked to D. W. Rogers for the debts due 
him since the defendant promised to pay the amount, and 
added, that if he had not relied on that promise, he would 
have done as others had done ; that the defendant then said, 
if he was not already bound, he should not be; that some 
short time afterwards, defendant asked the witness, what plain- 
tiff meant by this expression in relation to the course he would 
have pursued; to which the witness replied, he supposed 
plaintiff meant that he would have brofght suit as others did ; 
to this defendant rejoined, he supposed that was his meaning. 
The debt of D. W. Rogers to the plaintiff was then proved, 
and it was further proved, that defendant’s agent had paid 
plaintiff forty or fifty dollars on account of his expenses and 
services in going to Wilmington. 

The Court, in reply toa call for instructions, charged the jury, 
that according to the evidence, the plaintiff was not entitled 
to recover for the debt owed by D. W. Rogers to him as de- 
manded in the second count of the declaration. His Honor 
further charged, that for his services and expenses in going to 
Wilmington after being requested so to do, he was entitled to 
recover, but for the services previously rendered, and the ex- 
penses incurred at the request of D. W. Rogers, the defend- 
ant was not liable. His Honor also adverted to the evidence 
going to show that forty or fifty dollars had been paid plaintiff 
on account of services and expenses on the trip to Wilming- 
ton, and instructed them, that if they believed that was a fair 
compensation for such services and expenses, the defendant 
would be entitled to their verdict. The plaintiff’s counsel 
excepted to these instructions. The jury found for the de- 
defendant, and from a judgment in his favor, plaintiff appeal- 
ed to this Court. 


Moore and Kelly, for the piaintiff. 
Graham, J. H. Bryan andStrange, for the defendant. 
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Barrtz, J. That part of the promise of the defendant, by 
which he undertook to pay the debts of his son was clearly 
within the statute of frauds, and his Honor was right in hold- 
ing that the plaintiff could not recover the amount of them, 
because the promise was not evidenced in writing. The son 
remained a debtor to the plaintiff, as much after the defendant’s 
promise was made, as he was before, and the promise could 
have no other effect than to make the defendant answerable 
for the debts of his son. We are entirely unable to distin- 
guish the case from that of Britton v. Thrailkill, 5 Jones’ 
Rep. 329, which has been so recently decided in this Court, 
as to make it unnecessary to refer to any other. That case, 
like the present, was a suit upon a promise by a father to pay 
the debts of his son. It appeared upon the trial, that the son 
was making preparation to leave the State, and the defendant, 
his father, was desirous to facilitate and hasten his departure. 
The plaintiff, having debts against the son, was about to take out 
a bail-warrant against him, when the father promised that if the 
plaintiff would not do so, but would permit his so to leave the 
State, he would pay all the debts which his son owed him.— 
The plaintiff did forbear, and upon the father’s failing to per- 
form his promise, the suit was brought to enforce it. A re- 
covery was resisted upon the ground that the promise, not be- 
ing in writing, was within the statute of frauds. This Court 
held the objection to be good, saying tltat the “promise sued on, 
was, in so many words, a promise to pay the debt of another, 
which was superadded to the original promise, which remain- 
ed in full foree.” 

There are many cases in which parol promises, if executed, 
would, incidentally have discharged the debts of another person, 
_and which have yet been decided not to have come within the 
operation of the statute. These will be found arranged and 
commented upon in the work referred to by the plaintiff’s 
counsel. See 2 Parsons on Contracts, part 2nd, chap. 4, p. 
284. The principles upon which some of these cases have 
been held to be excepted out of the statute, are so refined 
as to be almost unfit for practical use. They have so narrowed - 
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pe eet statute was intended to be Waseae 
“destroy, to some extent, its benéficial effect: “Bap 
whither they are to be adhered to or not, we believe thatn6" 
case has, as yet, gone the length of holding that a parol pro™ 
misé to pay the debt of another, is binding, where the debt 
remains in full force against the original debtor, notwithstand- 
ing the promise. In such a case, no ingenuity of construe: 
tion can make the promise any thing else than one to be an* 
swerable for the debt of another, which § is directly and plain” 
ly Within both the words and intent of the statute. 
The other part of the defendant’s promise, by which heen® 
to pay the plaintiff’s expenses in going from the dé 
fendant’s residence to Wilmington, and such as he might in- 
cur in releasing his son from jail, and then returning to/his 
own home in Robeson county, was clearly binding upon the 
defendant, and his agent accordingly paid them. The expenses 
of thé plaintiff, in his trip to Wilmington were incurred at thé 
request of the defendant’s son, and it is contended for the de 
fendant that his promise to pay them stands upon the same foot” 
ifig with that to pay the debts of his son. On the other Han@f 
it is insisted for the plaintiff, that all the expenses of both trips 
to Wilmington, formed one entire consideration for thé defend- 
ants promise, just as if he had agreed to pay a certain sum Of 
‘money of the same amount with the entire expenses incurréd 
by the plaintiff in his efforts to liberate the defendant’s son: 
Tf is unnecessary for us to decide which view is correct, for 
stipposing that the plaintiff could recover for the expenses 
sustained by him antecedent to the defendant’s promise, We 
think’ that he ought to have given the defendant notice of 
such ¢laim, and the amount, so that he might have had an oppor 
tunity of paying it, in order to avoid the trouble and expertise 
of @ law’suit. Indeed the defendant’s agent did pay the plait 
tiff forty “or fifty dollars on account of his expenses and'seF 
vices in going to Wilmington, and it may be, for all that We 
dan'8ée, that the expenses of both trips were covered by that® 
athount ‘At all events, we ate of opinion that the defendant” 
onght to Have had notice, before he was'sued, what sum) ifaty)” 
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beyond the amount paid, was claimed an account of the ex- 
penses of the first trip. 


Per Curiam, The judgment must be affirmed. 





GEORGE W. LITTLE, Coun:y Trustee, v. PURDIE RICHARDSON, 


Adminisirator, et al. 


No demand is necessary to be made of a clerk for money which he has re- 
ceived officially, and is bound to pay over. 

The act of limitations as to official bonds, Rev. Stat. ch. 65, see. &, bars the 
action for fines and forfeitures after six years, from the end of three months 
when he is bound to pay over, and not from the time when demand was 


made, 


Tuts was an action of pest, tried before Hearn, J., at the 
last Spring Term of Anson Superior Court. 


The plaintiff declared on the following official bond, made 
by A. B. Smith, the defendant's intestate, upon his qualifica- 
tion as clerk of Anson Superior Court. 

* Know all men by these presents, that we, Alexander B. 
Smith, &e., are held and tirmly bound unto the State of North 
Carolina, in the sum of four thousand dollars, to which pay- 
ment, well and truly to be made, and done, we bind ourselves, 
our heirs and assigns, jointly and severally, firmly, by these 
presents. Sealed with our seals, and dated this 25th day of 
September, Anno Domini, 1847. 

“The condition of the above obligation is such, that where- 
as, the above bound Alexander 3. Smith, hath been elected 
clerk of the superior court of law of Anson county: Now, 
therefore, if he shall well and truly and faithfully pay over and 
account to the county trustee of Anson county, and due return 
make, according to law, of all tax-fees, forfeitures and amerce- 
ments, which may come into his hands by virtue of his office 
as clerk aforesaid, at the times prescribed by law, then this 
obligation shall be void and no effect, otherwise remain in 
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full foree.” Signed, &c., by the clerk and his several sureties, 
the other defendants in this case. 

After oyer had, the pleas of the defendants were entered, 
viz.—conditions performed and not broken—statute of limita- 
tions barring suits on official bonds after six years from the 
time the cause of action accrued. 

The evidence showed, that on the 10th of September, 1850, 
after the resignation of A. B. Smith, Nathan Beverly was duly 
appointed his successor upon giving bond and surety. The 
writ was issued on the 2nd of September, 1857. The default 
occurred more than six years prior to suit brought, but no de- 
mand was made until two or three days before the suit was 
brought. 

The plaintiff insisted : 

1. That the statute of limitations barring suits on official 
bonds, did not apply in this case. 

2. That if it did, it commenced running only on demand. 
The Court charged the jury against the plaintiff on both these 
points. Plaintiff excepted. 

The jury found that the conditions of the bond had been 
broken and assessed damages to , but that the said breach- 
es had occurred more than six years prior to the bringing of 
this suit. Judgment and appeal by plaintiff. 





Ashe, for the plaintiff. 
R. H. Battle, for the defendants. 


Barrie, J. The bond, for the breach of which this action 
was brought, was given in the year 1847, and the clerk, who 
was the principal therein, resigned and went out of office in 
September, 1850. The case must depend, therefore, upon the 
provisions of the Revised Statutes, which were not superseded 
by the Revised Code until the first day of January, 1856. 

By the 8th section of the 65th chapter of the Revised Stat- 
utes, it is enacted that “all suits on the bonds of sheriffs, con- 
stables, clerks of the superior courts of law, clerks and mas- 
ters in equity, and clerks of the courts of pleas and quarter 
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sessions, shall be commenced and prosecuted within six years 
after the right of action shall have accrued and not after- 
wards, saving, nevertheless, the rights of infants, femes covert, 
and persons non compos mentis, so that they sue within three 
years after their disabilities are removed.” The suit in the 
present case was not commenced until the year 1857, more 
than six years after the right had accrued, unless, as the plain- 
tiff’s counsel contends, such right of action did not accrue 
until a demand was made, which was only a few days before 
the writ was issued. The question, then, is, was a demand 
necessary before the plaintiff, as county trustee, had a right 
to commence his suit upon the bond of the defendant, Rich- 
ardson’s intestate, for his default in not paying over the money 
in his hands, to which the plaintiff was entitled. This, we 
think, is answered by the case of the State to the use of Moore 
County v. McIntosh, 9 Ire. Rep. 307. It was there held that 
no demand was necessary to be made of a sheriff, for public 
money, which it was his duty to pay over. The principle ap- 
plies equally to a clerk, who has officially received money for 
which he is accountable. But the plaintiff’s counsel objects, 
that no particular time is fixed, at which he is to pay over 
tines, forfeitures and amercements, and that, therefore, he was 
in no default until he had refused, or neglected to pay upon 
a demand. The answer to this objection is that, though the 
condition of the clerk’s bond, in the present case, stipulates 
for the paying over, and accounting for, to the county trustee, 
tines, forfeitures and amercements as well as tax-fees, yet it 
seems from the 8th section of the 28th chapter of the Revised 
Statutes, that it was the duty of the sheriff, and not of the 
clerk, to collect and account for the former, while to the clerk 
is assigned, by the 6th section of the same chapter, the duty 
of receiving and paying over within three months after the 
receipt thereof, the tax-fees on suits. There was a time fixed 
then, for a payment by the clerk of the only public moneys 
which he was to receive and pay the county trustee, and of 
course, he made a default at the moment when he failed to 
perform his duty in that particular. This default gave to the 
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county trustee a right of action upon the clerk’s bond, which is 
barred by not having been commenced and prosecuted with- 
in six years. 


Per Curiam, Judgment affirmed. 


STATE v. WILLIAM PATRICK. 


That a person “ was generally reputed to be free, and had acted and passed 
as a free man,” can be adduced in a trial to operate against him, as well as 
when such evidence operates in his favor. 


Tis was an INDICTMENT against the defendant, as a free ne- 
gro, for carrying fire arms, tried before Saunprrs, J., at the 
last Spring Term of Brunswick Superior Court. 

In order to show that the defendant was a free negro, the 
solicitor for the State, asked a witness whether the defendant 
passed as and was reputed in the neighborhood in which he lived, 
to be a free negro. The witness answered in the affirmative. 
On the question being propounded, the defendant’s counsel 
objected, and on the admission of the evidence, he excepted. 
To a question of the solicitor, the witness stated he had the 
appearance, and looked like a negro. This was also objected 
to, but admitted by the Court, and the defendant’s counsel 
again excepted. Verdict, guilty. Judgment and appeal. 


Attorney General, for the State. 
Baker, for the defendant. 


Barrie, J. It is clearly settled that it is evidence in favor 
of a negro, in a suit for his freedom, that he is generally repu- 
ted to be free, and has always acted and passed as a free man. 
See Jarman v. Humphrey, ante 28, and Brookfield v. Stan- 
ton, ante 156. If such evidence be admissible to establish the 
fact of a negro’s being free, when it is to operate in his favor, 
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it seems to us, that it must equally be so when it is to operate 
against him. 

That a man’s color may be proved to show that he is a ne- 
gro, is a proposition too plain to admit of a doubt. State v. 
Chavers, 5 Jones’ Rep. 11. 


Per Curran, Judgment affirmed. 


STATE cv. JOHN B. SIMMONS. 


Where, upon the trial of a capital case, the scrolls containing the names of 
the special venére had on them the surnames of the persons, written in full 
but the christian names were only indicated by initial letters, no objection 
being made on this account when the scrolls were placed in the hat to be 
drawn, it was J/e/d that this formed no ground of challenge to a juror. 


IxpicrMENt for mcrDER, tried before Hearn, J., at the last 
Spring Term of Brunswick Superior Court. 

A special verre was asked for and directed to be issued, un- 
der which one hundred jurors were summoned. <As each juror 
came to the book he was challenged by the defendant for 
eause, and in each case the cause assigned was, that the juror 
was not indifferent between the State and the prisoner, for 
that he had formed and expressed the opinion that the prison- 
er was guilty. By the consent of parties, the Court was per- 
mitted te act as trier. Several of the jurors, en being sworn, 
stated that they had formed and expressed the opinion that 
the defendant was guilty, but on further examination, they 
said that this was from rumor only, and that they could listen tu 
the evidence and give the defendant a fair trial, notwithstand- 
ing the expression of such opinion. The juror was found in- 
different by the Court, and tendered to the prisoner, who per- 
emptorily challenged him. This ruling was excepted to by 
the counsel for the prisoner. 

Several of the names of the panel jurors were placed in the hat 
to be drawn, the surnames were written in full, but the chris- 
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tian names represented by their initials. No objection was 
made as these were placed in the hat, but when the names 
were drawn out, these persons were objected to by the prison- 
er, because their given names were not expressed in full. 
The Court overruled the objection, and the jurors being ten- 
dered, were challenged peremptorily. The prisoner’s counsel 
excepted. The defendant also excepted that the act of As- 
sembly, reducing the number of challenges from thirty five 
to twenty-three, was unconstitutional. 

There was a verdict for the State. Judgment and appeal 
by the defendant. 


Attorney General, for the State. 
Baker, for the defendant. 


Battie, J. Two of the objections made by the prisoner on 
his trial, and set forth by him in his bill of exceptions, have 
been properly abandoned by his counsel in the argument be- 
fore us, and we shall not give them any further notice. The 
only objection upon which the counsel now relies is thus sta- 
ted, “several of the names of the jurors were placed in the 
hat to be drawn, the surnames written in full, and the chris- 
tian names represented by the initials : noobjection was made 
to this, as the names were placed in the hat. When these 
names were drawn from the hat, to be tendered to the pri- 
soner, his counsel objected that the christian names were 
not written in full, and therefore these persons could not be 
permitted to serve on the jury. The Court overruled the ob- 


jection, and the defendant excepted.” We are unable to per- 


ceive any force in the objection. The prisoner was not, by 
our law, entitled to a copy of the panel of the jurors sammon- 
ed. Ile had no right to have the names of the. jurors shown 
to him, or read to him, until they were called into the Court 
for the purpose of being drawn and tendered. He could then 
see the jurors themselves, and could not be mistaken as to 
their identity. Had he demanded, or requested, that the 
christian names should be called in full, instead of their initial 
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letters, the Court would, no doubt, have so ordered. But in 
the absence of any such demand or request, his objection to 
the initials could not avail him, because it did not appear that 
he was deceived as to the persons, or was at all prejudiced by 
the names not being written in full. The cases in England, 
where exceptions, taken in apt time to jurors, on account of 
variance in names, were sustained, were determined upon the 
effect of statutes which have no application to a case like the 
present. See Joy on Jurors (40 Law Lib. 102-178.) The 
objection was therefore properly overruled, and as we do not 
discover any error in the record, it mnst be so certified to the 
Court below, to the end that the sentence of the law may be 
pronounced upon the prisoner. 


Per Curiam, Judgment affirmed. 





JAMES S. BRIDGERS, Adm’r., v. DANIEL C. McNEIL. 


Where a sub-agent received from the general government a pension, under 
an agreement with the pensioner, that one half of it was to be paid to the 
agent’s principal, at Washington City, and before any demand or objection 
on the part of the pensioner, one half was accordingly paid to such agent, 
it was Held that no action would lie for its recovery from the sub-agent. 


Action of assumpsit for money had and received, tried before 
Hearn, J., at the last Fall Term of Robeson Superior Court. 

The jury, by the consent of parties, was permitted to pass 
upon the damages, subject to the, opinion of the Court, whe- 
ther the verdict should not be set aside and a nonsuit award- 
ed. The damages so assessed were $490. 

The facts of the case, as proved by the witnesses, were as 
follows: The plaintiff showed, that he was administrator of 
one John Hammand. Jr. /uske, the pension agent of the 
United States Government, for North Carolina, proved that, 
in 1853, he received from the proper department of the Gov- 











312 IN THESSUPREME COURT. 





Bridgers v. McNeil. 





ernment, and was authorised to pay over to the said John 
Iiammond $986, and that he paid the same to the defendant 
on Hammond’s power of attorney, he being then alive. A 
demand and refusal was also proved by the plaintiff. 

The defendant proved that he had paid the plaintiff’s intes- 
tate one half of the sum, less 10 per cent on the amount. 
The defendant also proved by one McCollum, that some time 
previously to the allowing the pension, he heard a conversa- 
tion between the defendant and the intestate, Hammond, up- 
on the subject. The defendant told Hammond that he was 
entitled to a pension, and that he (defendant) was connected 
with a pension-agent at Washington City, who would or could 
have it allowed, but that this agent would not move in the 
premises, unless he should receive one half for his services : 
that he, defendant, would charge 10 per cent on the other 
half for Ais services, and that no charge would be made 
against him, (Hlammond) in the event of a failure to get the 


pension. After some protestation against the exorbitancy of 


the terms, Ilammond agreed to them, saying, “ haif a loat 


was better than no bread.” The pension, by the exertions of 


the Washington agent, was allowed by the department, and 
deposited with the pension agent at Fayetteville, in this Sate, 
and the whole drawn out as above stated. One half of this 
sum was forthwith handed over to the Washington agent, and 
the other half, minus the 10 per cent, was paid to Hammond. 
After this, a demand was made by Hammond for the other 
half, and on refusal, this suit was instituted. No claim was 
set up in this action for the 10 per cent received by the de- 
fendant. 

Ifis Honor, on consideration of the matter reserved, order- 
ed the verdict to be set aside, and a nonsuit entered ; from 
which judgment, the plaintiff appealed. 


Leitch, for the plaintiff. 
Banks, for the defendant. 


Barrier, J. lad the action been brought against the agent 
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in Washington City, it might have been sustained upon the 
authority of the case of Powell v. Jennings, 3 Jones’ Rep. 
587. But as the defendant paid over the amount, now sought 
to be recovered, to the Washington City agent, with the as- 
sent, if not at the request of the plaintiff’s intestate, it cannot 
now be recovered from the defendant in an action for money 
had and received. This case is very analogous to the deposit 
of money with a stake-holder, on an illegal wager, which can- 
not be recovered from the stake-holder, by the loser, if, at 
his request, or by his consent, it has been paid over to tlie 
winner. But if it had been demanded of the stake-holder, be- 
fure he paid it to the winner, the loser might recover it back. 
See Wood v. Wood, 3 Murph. Rep. 172, and Jorest v. [urt, 
Ibid, 458, and the cases there cited. We do not discover any 
error in the judgment and it must be aftirmed. 


Perr Cvrtam. Judgment affirmed. 


JOHN F. LEE, et a7, vy» ABRAHAM SHANKLE, e¢ al. 


A private act of the Legislature is in the nature of an assurance at common 
law, and must depend upon the consent of persons in esse whose property 
is to be affected by it. 

A private act of the Legislature declaring a bastard to be legitimated, and to 
be the heir and next of kin of a particular person, by implication excludes 


the idea of his being the lawful heir or next of kit? of any other person. 


Tus was a petition for the reprobate of a will, heard before 
learn, J., at the last Term of Anson Superior Court. 

The petition sets forth that the petitioners, John F. Lee, 
Elizabeth Kendall, wife of David Kendall, Luke M. Lee. 
Richard A. Lee, Mary I. Lee, and Pinckney Lee, are the chil- 
dren of George P. Lee, who was the son of John Lee, the fa- 
ther also of the testatrix, Winney Lee, and that their father 
was the brother of the said Winney; that the will of the said 
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Winney was admitted to probate at the term of the 
county court of Anson, and that they, being next of kin, and 
heirs at law, had no notice of the proceedings; and that 
George P. Lee died prior to the death of Winney Lee. 

The defendants admit that the petitioners had no notice of 
the probate of the will in question, and insist, in their answer, 
that they had no right to such notice, because their father, 
George P. Lee, was illegitimate, having been born out of wed- 
lock, and that his children could have no interest in the estate 
of the decedent, Winney. 

The petitioners admit the fact that George P. Lee was 
born out of wedlock and was illegitimate; but they insist 
that he was legitimated by a private act of the Legislature 
of North Carolina, passed at its session of 1828, which is as 
follows : 

‘An act to alter the name of George Pinckney Coppedge, 
an illegitimate son of John Lee, of Anson county, and to le- 
gitimate him.” 

“ Be it enacted, &c, That from and after the passage of this 
act, George Pinckney Coppedge, an illegitimate son of John 
Lee, of Anson county, shall be known and called by the name 
of George Pinckney Lee, and by that name may sue and be 
sued, plead and be impleaded, and receive and take property 
by descent or distribution. 

“ And be it further enacted, That the said George Pinckney 
Coppedge be, and he is hereby declared legitimate, and capa- 
ble in law to take and inherit property as heir of the aforesaid 
John Lee, in as full.and ample a manner as if he had been 
born in lawful wedlock; any law to the contrary, notwithstand- 
ing. 

There was no evidence at whose instance this private act 
was passed. 

It was insisted on behalf of the petitioners, that this act 
not only made George P. Lee the heir and next of kin to his 
father, John Lee, but also to Winney Lee, who was the legiti- 
mate daughter of the said John Lee. 

A motion is made to dismiss the petition on the ground 
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that, whatever effect the private act may have had in making 


the father of the petitioners legitimate as to John Lee, it nei-. 


ther purports to make them legitimate, nor him so, as to any 
other person than the said John; that, therefore, the petition- 
ers liad no interest in the estate of Winney Lee, as they must 
claim through their father, G. P. Lee. 

The Court was of opinion that the objection was well ta- 
ken, and the petition was ordered to be dismissed. From 
which judgment, the petitioners appealed. 


Le. H. Battle, for the petitioners. 
. Ashe, for the defendants. 


Barrie, J. This case comes directly within the principles 
decided by this Court in the cases of Drake v. Drake, 4 Dev. 
Rep. 110, and Perry v. Newsom, 1 Ired. Eq. Rep. 28, and 
inust be governed by them. These principles are, that private 
acts of the Legislature are in the nature of assurances at the 
common law, and that, therefore, their operation is meant to 
depend on the consent of those persons who are in esse, and 
whose estates are the subjects of the acts. ILence, where no 
person is mentioned in an act of legitimation of a bastard as 
lis father, and there is no declaration as to whom he shall be 
legitimate, the act will be entirely inoperative in giving him a 
capacity to take property by descent, or by succession ab intes- 
ato. But if he be declared to be the son of a particular per- 
son, he may take from him, and from him only, as the heir or 
next of kin. Upon the authority of these decisions, we should 
liold that George P. Lee, the father of the plaintiffs, might 
have taken property by descent or distribution, from his fa- 
ther, John Lee, under the first section of the private act in 
question. The second section gave him no greater capacity, 
but on the contrary, by declaring to whom he should be ren- 
dered legitimate and made an heir, it, by strong implication, 
excludes him from being a lawful heir to, or taking property, 
either real or personal, from any other person. The judg- 
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ment of the Court below was, therefore, right, and must be 
affirmed. 


Per Curtay, Judgment affirmed. 


MARY TAYLOR v. ALONZO T. JERKINS. 


A sale of the franchise of a corporation, under the 10th section of the 26th 
chapter of the Revised Code, must be predicated on a bid for the entire sum 
demanded in the execution, with costs, and the only competition allowed by 
said act, is, as to who will take the income for the shortest length of time. 
paying the whole debt and costs, demanded in the execution. 

Where, therefore, the bid was fer a small fraction of the debt. though for a 
term far short of the limit of the franchise, it was-Z/e/d that the sheriff had 
no power to convey the franchise to the bidder. 


Action of assumpesit, tried before Herara, J., at the Fall 
Term, 1858, of Craven Superior Court. 

The action was brought by the plaintiff, to recover certain 
tolls for the transportation of produce on the Neuse River. 
alleging that she had bought the franchise and right of receiv- 
ing toll, that had theretofore belonged to the Nense River 
Navigation Company, and the only question considered by 
this Court, was, whether she had so purchased the right of 
the corporation. Upon that point, the plaintiff showed the 
recovery of a judgment, for $1616, in favor of R. N. Taylor. 
and a writ of fiert fuctas, commanding the sheriff, that of the 
goods ands chattels, lands and tenements of the Neuse River 
Navigation Company, he cause to be made, Ke. On which 
writ, was endorsed as a return of the said writ, by the sheriff, 
as follows: “ Levied, this April 29th, 1856, on the Neuse Riv- 
er Navigation Company’s right and franchise, in and on the 
river Neuse, locks and dams, and all appurtenances thereun- 
to belonging, or in any wise appertaining to the said compa- 
ny,” and further, was endorsed thereon as follows, “Sold 
for $10.” The plaintiff then offered in evidence, a deed from 
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Norman Jackson, the sheriff of Craven county, professing to 
grant, bargain, sell, alien, set over and confirm to the said 
Mary Taylor, her executors, &c., all the said estate, right, 
claim and franchise of thesaid Neuse River Navigation Com- 
pany before mentioned, as levied on and sold, with every pri- 
vilege and appurtenance, to have and to hold the same, to the 
said Mary Taylor, &c., for and during, and until the full end 
and term of eighty-nine years.” The extent of the franchise, 
as it appeared from the charter, is perpetual. 

R. N. Taylor, a witness for the plaintiff, stated that he at- 
tended the sheriff’s sale of the franchise in question, and as 
the agent for his mother, bid it off for $10, to have it for 
eighty-nine years, and that was the lowest bid, as to time, ‘for 
which the franchise would be taken. 

Among various other objections to the plaintiff’s right to 
recover, the following is only deemed to be material: *“ 5th. 
That the plaintiff never purchased the franchise of the Neuse 
River Navigation Company, or bid the same off by herself 
or agent; that she never satisfied the execution, or took the 
said franchise for the shortest period of time to receive such 
tolls and fare as the said company would, by law, be en- 
titled to demand, and was not the highest bidder for the 
same.” 

The Court being of opinion that the plaintiff was not enti- 
tled to recover, ordered a nonsuit, from which she appealed. 


Haughton, MeRae and £. G. Haywood, for plaintiff. 
Badger, J. W. Bryan, Stephenson, Donnell and Greene, 
for defendant. 


Barrie, J. Upon the trial, the right of the plaintiff to re- 
cover was resisted, upon many grounds, one of which, is so 
clearly fatal to the action, that we have deemed it unneces- 
sary, if not improper, to consider any other. The 5th of the 
defendant’s grounds of objection is thus stated: “That the 
plaintiff never purchased the franchise of the Neuse River 
Navigation Company, or bid the same off by herself or agent ; 
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that she never satisfied the execution, or took the said fran- 
chise for the shortest period of time, and to receive such tolls 
and fare, as the said company would, by law, be entitled to 
demand, and was not the highest bidder for the same.” In 
order to understand the force of this objection, it is necessary 
to premise, that prior to the enactment of the Revised Code, 
the franchise of a corporation, such as that of a railroad or 
navigation company, could not be levied upon and sold un- 
der a writ of jiert facias, or any other writ of execution, 
known either to our common, or statute law. In the celebra- 
ted case of State v. Rives, 5 Ire. Rep. 306, the Court say. 
‘* We agree that the franchise itself (that is of the Portsmouth 
and Roanoke Rail Road Company) cannot be sold. It is in- 
tangible and vested in an artificial being of a particular or- 
ganization, suited, in the view of the Legislature, to the most 
proper and beneficial use of the franchise; and therefore it 
cannot be assigned to a person, natural or artificial, to which 
the Legislature has not committed its exercise and emolu- 
ment.” After stating that though the franchise of the cor- 
poration could not be taken and sold under execution, any 
vested property it might have in any thing tangible, either 
personal or real, might be so seized and sold, however useful, 
or even indispensable it may be to the enjoyment of the fran- 
chise, the Court add: “ It may be very unfortunate, and cause 
much loss, in a pecuniary sense, to arrest the exercise of a 
franchise, by depriving its proprietor of an estate, or thing 
needful to its exercise, when of the two, the franchise, or the 
tangible thing, the former is much the more valuable. We 
regret, sincerely, that it has hitherto escaped the attention of 
these companies and of the Legislature, that some act was 
necessary, in order that such sales, when unavoidable, might 
be made with the least loss to the debtors, and the greatest 
advantage to the creditors, and purchasers, by providing for 
keeping the franchise with the estate. Or, if it so please the 
Legislature, an act might provide for putting the road into 
the hands of a receiver and subjecting the income to the cred- 
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itors, instead of the estate in the land, stripped of the fran- 
chise.” 

The intimation thus thrown out from such high authority, 
no doubt induced the Legislature, in enacting the Revised 
Code, to provide for the sale of the franchise of a railroad or 
other corporation, under a writ of fiert facias, issuing on a 
judgment or decree against it. This is done by the ninth and 
several subsequent sections of the 26th chapter of the Revis- 
ed Code, concerning “ Corporations.” The ninth section de- 
clares that the franchise of the corporation “with all the 
rights and privileges thereof, so far as the receiving of fare or 
tolls, and also all other corporate property, real and personal, 
may be taken on execution and sold under the rules regulating 
real estate.” By the tenth section, which is the one upon which 
the question in the case arises, it is enucted as follows: “ In 
the sale of the franchise of any corporation, the person who 
shall satisfy the execution, with all costs thereon, or who shall 
agree to take such franchise, for the shortest period of time, 
and to receive during that time all such fare and toll as the 
said corporation would by law be entitled to demand, shall be 
considered as the highest bidder.” The plaintiff claims to be 
the purchaser of the franchise of the Neuse River Navigation 
Company, at an execution sale of the same upon a bid far 
below the amount of the execution and costs, and the ques- 
tion is, can she be considered as the highest bidder within 
the meaning of the above recited section of the act. The plain- 
tiff’s counsel contend that she can, and they insist that a fair 
construction of the section is, that the ofticer who conducts 
the sale, must offer the franchise until he gets the highest bid 
which any person present is willing to make, and that he is 
then to offer the franchise to any person who is willing to take it 
for the shortest time at that price. In other words, his auction 
is to be asingular compound of the English and the Dutch ; be- 
ginning with the former and ending with the latter. There are 
two fatal objections to this construction. One is, that it loses 
sight altogether of the requirement to pay and satisfy the exe- 
cution and costs. The second is, that until the execution and 
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costs are satisfied, the sheriff or other ofticer will, whenever the 
bid is for a period of the franchise short of the whole dura- 
tion, have to go en selling it out by piece-meal, until the whole 
is disposed of. Sueh a mode of selling, certainly, was never 
in the contemplation of the Legislature. It cannot be denied 
that the language of the section is somewhat obscure, and this 
obscurity is caused by the attempt of the writer to make it 
concise ; but by attending to the object which he had in view, 
we can diseover, with unerring certainty, the meaning of the 
provision. A prominent purpose was, undoubtedly, to have 
the execution and the costs thereon satisfied by the sale of the 
franchise. To accomplish this purpose, the section distinctly 
designates two persons, either of whom, may, according to the 
circumstances, be the highest bidder, and therefore, the pur- 
chaser. The first is the person who, if there be no other bid- 
‘ler, will take the corporate franchise for the whole period of 
its existence upon the terms of paying off the execution and 
costs. But if any other person will, upon the same terms of 
paying the execution and costs, take the franchise for a short- 
er period, then he shall be considered to be the highest bid- 
der, and therefore the purchaser. The section consists of on- 
ly one sentence, and that is manifestly eliptical. If express- 
ed without the elipsis, the sentence will read thus: In the 
sale of the franchise of any corporation, the person who shall 
satisfy the execution, with all costs thereon, shall be consider- 
ed the highest bidder: Or the person who, upon paying such 
execution and costs, shall agree to take such franchise for the 
shortest period of time, and to receive during the time all 
such fare and tolls as the said corporation would by law be 
entitled to ¢emand, shall be considered the highest bidder. 
Thus expressed, the object of the Legislature is obvious, and 
its meaning clear beyond a doubt. Neither the judgment 
creditor, nor any other person can become a purchaser under 
the execution, unless he satisfied it, together with all the costs 
“thereon; but by paying the execution and costs, he may be- 
come the purchaser unless some person will over-bid him by 
agreeing to take the franchise upon making the same payment 
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“DAVID J. SOUTHERLAND et al v. ROBERT D, JONES and wife. 


Iman aetion of waste, where the title of the plaintiff to the place wasted, is 

wsetforth asa devise of a remainder in fee, aud the proof was, thatehe 

wasentitled to a reversion in fee by descent, subject to a power of gale, it 
was J/eld that the variance was fatal. 


THis was an action of waste, tried before Hears, J.) at the 
last Spring Term of Duplin Superior Court. 
The writ in this case was as follows : 
“€'State of North Carolina. To the sheriff of Duplin’ @ontity 
=Greeting: You are hereby commanded to take the bodiesf 
Robert D: Jories and Mary Jane Jones, his wife, if to befound 
in your bailiwick, tenants of the following described tract of 
land; situate in the county of Duplin, viz., beginning atywe., 
(dé8tribing it by metes and bounds) and thenr safely Keépy'so 
that*yow have them, &c., then and there to answer* Davide. 
Sotitherland and his wife, -Caroline, (and others, namibg 
them) in whom the tight of the aforesaid lands, of Whith'the 
aforesaid Robert D. Jones and wife, Mary Jane, are™tenatits 
for life, by vittue of ‘a certain devise to said “Mary Janeyre- 
jnainder in fee to the said Caroline, &c., contained in theist 
Will and testament of Thomas Sheppard, of a plea wherofotes 
deeitio’ that the said Robert D; "Jones and wife; oe 

“Wave"commitied waste of the’ aforesaid Tatids" and’ 
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the said David J. Southerland and wife, &c., shall not have 
judgment, as well for the damages for the said waste, so com- 
mitted, as the recovery of the lands and tenements so wasted, 
according to the force and effect of the statute, wherein it is 
provided that in all cases of waste, an action shall lie at the 
instance of him, in whom the right is, against all persons com- 
mitting the same, as well tenants for term of life, as tenants 
for term of years, as guardian. Witness, &c.” The declara- 
tion was in conformity with the writ. 

The plaintiffs gave in evidence, the will of Thomas Shep- 
pard, and claimed title to a remainder in fee, under it. The 
clause relied on, as constituting their title, is as follows: “My 
will and desire is, at the death of my wife, all my lands be 
sold, and the money arising from such sale, be divided among 
all my children now living.” The plaintiffs are the children and 
husbands of the female children mentioned in the above clause. 

It was insisted that this evidence did not support the decla- 
ration, and it was objected to by defendants’ counsel, and a 
nonsuit moved for. The Court, by consent of the parties, re- 
served the question of law, with the power of setting aside 
the verdict and entering a nonsuit, should the Court be against 
the plaintiffs on the point reserved. Under the further evi- 
dence and instruction of the Court, the jury assessed damages 
for waste done, in two several places, on said land, which are 
described in the verdict. 

Afterwards, the Court being of opinion against the plain- 
tiffs, set aside the verdict, and ordered a nonsuit. From 
which plaintiffs appealed. 


W. A. Wright, for plaintiffs. 
London and Houston, for defendants. 


Barrie, J. In one clause of his will, Thomas Sheppard de- 
vised the land, upon which the waste was alleged to have 
been committed, to his wife, for life, and in a subsequent clause 
he adds, “ My will is, at the death of my wife, all my land be 
sold, and the money arising from such sale, be divided amongall 
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my children now living.” The plaintiffs, who are the children 
and the husbands of some of the femes, claim in their writ, 
that they are tenants in fee in remainder as devisees, under 
the clause of the will, above referred to. His Honor, in the 
Court below, was of a different opinion, and we agree with 
him, that the plaintiffs did not take by devise, but by descent. 
The land, itself, is not given to the plaintiffs, but, at the death 
of the devisor’s widow is directed to be sold, and the proceeds to 
be divided among his children. During the life of the widow, 
the land is clearly not disposed of by the will, but descends 
to the devisor’s heirs in fee, subject to the power of sale at 
the widow’s death. 

The question, then, remains whether the misdescription of 
the title of the plaintiffs, in the action of waste, is fatal to 
their right of recovery. Upon that question we concur with 
his Honor, as we find that his opinion is well sustained by 
authority. 

The action of waste has become nearly obsolete, both in 
England and in this State, and is aimost entirely superseded 
by the action on the case in the nature of waste. The reason 
of this is, that the latter form of action is much more conven- 
ient, and applicable to a much greater number of circum- 
stances than the former, as is shown in the recent case of 
Dupre v. Dupre, 4 Jones’ Rep. 387, and by the authorities 
therein referred to. The old writ of waste, may, however, 
still be used, as it is certainly in force in this State ; Brown 
v. Blick, 3 Murph. Rep. 511; 1 Rev. Stat. ch. 119; Revised 
Code, ch. 116. When brought, it must be governed by the 
rules established for it in England, whence we obtained it. 

In Serjeant Williams’ note 2, to 2 Saund. Rep. 235, it is 
distinctly stated that “ The declaration in waste must show 
how the plaintiff is entitled to the inheritance ;” in illustra- 
tion of which, he gives several instances. If it be necessary 
to state the plaintiffs’ title correctly, it follows, that it must 
be proved as laid. In the present case, the title of the plain- 
tiffs is set forth in their declaration, as a devise of a remain- 
der in fee, while their proof shows it to be the descent of a 
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reversion in fee, subject to a power of sale. The variance is 
fatal. 


Per Curiam. Judgment affirmed: 


TAYLOR, DICKSON, GRAVES & CO. v. KELLY, NEWKIRK & CO. 


Where a sheriff, having an execution in his hands, without the privity of the 
plaintiff, receives judgments on sundry persons in satisfaction, but makes no 
entry on the execution, nor return thereof, it was Z/eld not to be a satisfac- 
tion of the writ. 


Aprrat from the County Court of Duplin on a Rute upon 
the plaintiffs to show cause why an execution, issued by the 
County Court of Duplin, and returnable to October term of 
that Court, should not be set aside, heard before Hearn, J. 

The defendants offered in evidence a receipt, of which the 
following isa copy: “Received of L. A. Merriman four hun- 
dred and forty-nine dollars 25-100, in full of an execution in 
my hands for collection, in favor of Kelly, Newkirk and Co. 
». Thomas E. Shepherd and O. R. Ilallingsworth, in Duplin 
Jounty Court, returnable to October term, 1857. 

Signed, Joun D. Anernatuy, Sh’ff.” 

October 23d, 1857. 

The defendants proved by Merriman that he settled the ex- 
eution in favor of the present defendant as described in the 
above receipt, by paying to the sheriff two hundred dollars in 
money, and the balance in judgments against sundry persons; 
that the sheriff stated at the time of the settlement that he 
had the execution in favor of the present plaintiffs against the 
present defendants, and it was understood between him and the 
present defendants, that the execution against the latter was 
to be satisfied by his collecting the execution against Shep- 
herd and Hallingsworth. It further appeared that this settle- 
ment took place during court week, while the executions were 
in the sheriff’s hands, in October, 1857. The sheriff did not 
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return the execution. His Honor, upon hearing the cause, 
allowed a satisfaction of the judgment to be entered to the 
amount of two hundred dollars, being the amount of the mo- 
ney received by the sheriff, and disallowed the balance, being 
the judgments received by the sheriff in the settlement. From 
which order the defendants prayed an appeal, which is allowed. 


London and [Zouston, for the plaintiffs. 
W. A. Wright, for the detendants. 


Barrie, J. We are of opinion that the defendants have no 
just cause of complaint against the judgment which was ren- 
dered in the Court below. Ilad the sheriff returned the exe- 
tion in favor of the plaintiffs with an entry “of satisfied” en- 
dorsed thereon, the plaintiffs would have been bound by it.— 
Or had money been paid to and received by the sheriff in 
satisfaction of the execution, it would have been discharged, 
whether the fact of payment were endorsed or not, and the 
plaintiffs would not have been authorized to take out an alias; 
Murrell v. Roberts, 11 Ired. Rep. 424; JZammett v. Wyman, 
9 Mass. Rep. 138. But as the sheriff did not receive from the 
defendants payment in money, and made no entry of satisfac- 
tion on the execution in favor of the plaintiffs, the question 
arises, were they bound by the act of the sheriff in taking 
“judgments against sundry persons” in lieu of money? We 
are decidedly of opinion that they were not. These judg- 
ments were not articles which the sheriff had the power to 
sell under plaintiffs’, execution. ool v. Glover, 2 Ired. Rep. 
129, and it could not therefore be deemed to have been satis- 
fied by them. 

As the plaintiffs have not appealed from the order directing 
satisfaction to the amount of two hundred dollars to be enter- 
ed on their judgment, we cannot, and donot decide, whether 
the order was rightfully made or not. The judgment from 
which the defendants appealed, was, as we have shown, prop- 
er and must be aflirmed. 


Per Curran, Judgment aflirmed. 
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JED. H. LINDSAY, Trustee, v. JOSEPH D. McCULLOCH. 


A contract between parties cannot be implied in opposition to direct evidence, 
that the defendant did not get the property from the plaintiff, and does not 
hold it under him, but adversely, upon a claim of right in himself derived 


from another person. 


Assumpsit, tried before Catpwe tt, J., at the last Term of 
Guilford Superior Court. 

The action is assumpsit for $175, the price of a horse sold 
and delivered by the plaintiff to the defendant, with a count 
on a quantum valebat. On the general issue pleaded, the 
evidence was: that in 1856, the firm of Rankin & McLean, of 
Greensborough, put into the possession of one Hath, as their 
agent, two horses, three mules, a wagon and gear, and a lot 
of tobacco, for the purpose of being taken off for sale, with 
instructions to make the sales and apply the proceeds to the 
payment of a certain debt which they owed in Fayetteville, 
and the surplus to the payment of any other note of theirs, 
which had become due. Hath sold all but two of the mules, 
and he exchanged those for the horse in question, about the mid- 
dle of January, 1857. On the 27th of January, 1857, Ran- 
kin & McLean failed and made a general assignment to the 
plaintiff, for the benefit of their creditors to an amount much 
exceeding the value of all their effects. The deed included 
specifically the several articles delivered to Hath for sale, and, 
if sold by said Hath, is assigned the proceeds of those sales, and 
also, contained a clause conveying and assigning all their ef- 
fects, debts and securities. Rankin & McLean were indebt- 
ed to the defendant in a bond for $277 76, with interest from 
April 2nd, 1854, and, on hearing of their assignment, the de- 
fendant, with a view to saving his debt, went from Greens- 
borough in search of Hath and met him in Randolph county, 
and, after informing Hath of the failure and assignment of 
Rankin & McLean, it was agreed between them that the de- 
fendant should purchase the horse at the price of $175, paya- 
ble in ninety days, and that he should give a note therefor 
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payable to Rankin & McLean. Before the note was given, or 
the horse delivered, Hath informed the defendant of the au- 
thority he had to apply the proceeds of the property in his 
hands to the debts of Rankin & McLean, and it was then 
agreed between them, that, instead of giving his note for the 
price, the defendant should credit the amount on the bond he 
held, and give Hath a receipt therefor. That being done, 
Hath delivered the horse to the defendant, and in a day or 
two afterwards, delivered the defendant’s receipt to the plain- 
tiff. Some short time afterwards, the plaintiff demanded of 
the defendant that he should deliver to him the horse, or pay 
him the price, but the defendant refused to do either, alleging 
his purchase from Hath in part payment of the debt which 
Rankin & McLean owed him, and this suit was then brought, 
March 27th, 1857. 

On the part of the defendant, it was insisted that upon these 
facts the action would not lie. But the presiding Judge held 
the contrary, and under his instructions, the jury found a ver- 
dict for the sum of $175, and the interest thereon, and the de- 
fendant appealed. 


McLean and Fowle, for the plaintiff. 
Morehead, for the defendant. 


Rvrrim, J. The Court is of opinion with the defendant.— 
There was no special agreement but that between the defend- 
ant and Hath, as the agent of Rankin & McLean; and on 
that the plaintiff cannot recover, because he disaffirms it, and 
also because, by it the defendant was not to pay money for 
the horse, but to allow Rankin & McLean a credit on their 
bond. That contract being thus put out of the way, there is 
no contract to be implied between these parties from any thing 
that appears in the case, assuming the property of the horse 
to be in the plaintiff. If the defendant had converted the 
horse by a sale, and received the price, the owner might have 
assumpsit for money had and received. For convenience and 
the promotion of exact justice, it has, for a long time, been 
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held that the ort may be waived, and an action sustained up- 
on the implied promise to pay the owner the price received 
for his property. But beyond that, the courts cannot proceed, 
without subverting the very foundations on which the distine- 
tions between actions rest. The law cannot infer a promise 
to pay the value of property, as upon a sale and delivery to 
the defendant in the teeth of express proof that he denied the 
property to be in the plaintiff, and took it by foree. It is ar- 
gued, indeed, that from the possession and use of things be- 
longing to another, a promise may be implied to pay for them, 
the owner electing not to sue in tort, and to suppose a sale— 
But, if that can be true in any case, it is certainly not, when 
it appears aflirmatively, not only that the defendant did not 
contract with the plaintiff, but that he purchased from anoth- 
er person, and that he took the possession under the purchase, 
and claimed to use the thing as his own, by force of that ex- 
press contract. There is no precedent in this State of such a 
use of the action of assumpsit, nor are we aware of any Eng- 
lish adjudication to sustain it. There is a case in which the 
master was allowed to recover in this form of action for the 
services of his apprentice, against a person who had seduced 
him, and promised to give him wages. That case has been 
said to carry the doctrine to the utmost extreme, and it seems 
to us, that it did. But, possibly, it may be sustained upon 
the idea that, as his services belonged to the master, the lat- 
ter might treat the service of the apprentice, while in the 
employment of the seducer, as work and labor done by the 
master throngh his servant. So, in ///1 v. Perrott, 3 Taunt. 
274, the defendant fraudulently took an insolvent person to 
the plaintiff, and by false representations induced the plain- 
tiff to sell goods to the insolvent, and the goods went immedi- 
ately into the possession of the defendant, and it was held that 
assumpsit would lie. But that can only be supported on the 
idea that, by reason of the gross fraud, the Court took the con- 
tract to have been with the defendant in reality. But from 
those cases, thus turning on peculiar circumstances, no gener- 
al principle is to be deduced, that the distinction between ae- 
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tions is abrogated so far as personal property is concerned, 
and that those founded on tort and contract, are concurrent 
remedies. A contract between parties cannot be implied in 
opposition to direct evidence that the defendant did not get 
the property from the plaintiff, and does not hold it under him, 
but upon a claim of right in himself, derived from another 
person. Presumptions must yield to positive proof to the con- 
trary. 

A case in Tennessee, that of Alsbrook v. Ilathaway, 4 
Sneed’s Rep. 454, was cited for the plaintiff, and it must be 
admitted to be full and direct to the point. The facts are not 
stated in the report, but the doctrine is distinctly held by the 
majority of the Court, that every conversion of goods will 
support assumpsit, or debt, for the value, as well as trover.— 
To that doctrine, this Court cannot assent, and the dissenting 
opinion of Judge McKuyney refutes it by a short, and unan- 
swerable argument, as it seems to us. 


Per Curram, Judgment reversed and a venire de novo 
awarded. 


JOSEPH W. WYNNE, by his next friend, v. CHARLES LATHAM. 


Indebitatus assumpsit will not lie for the hire of slaves, where it is clear, from 
the facts, that the defendant derived his possession and title from another 
person than the plaintiff, under whom he claimed the slaves adversely to 
the plaintiff and all the world. 

The case of Lindsay v. McCulloch, fante 325,) cited and approved. 


Action of assumpsrr, tried before Saunprers, J., at the last 
Term of Washington Superior Court. 

Samuel Simmons was the guardian of the plaintiff, an in- 
fant, and, on Ist of January, 1856, he offered a number of 
slaves for hire for the year 1856, to the highest bidder, the 
hirer to give bond and sureties for the hire. Simmons bid off 
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two of the slaves and took them into his service, and on 21st 
of February, he conveyed them for the residue of the year, 
and all his other property, by a general deed of assignment 
to the defendants, upon trust, for the satisfaction of his credit- 
ors, and the defendants took the slaves into their possession 
and worked them for the purposes of the trust, to the end of 
the year 1856. 

In July, 1856, Simmons was removed from his guardian- 
ship, and the gentleman, who instituted this suit, as the next 
friend of the plaintiff, was appointed in his stead. Before 
the action was brought he gave notice to the defendants, that 
he should hold them responsible for the hire from the date of 
the deed of trust, to the end of the year, and upon their refus- 
ing to pay, the writ was sued out on 20th of May, 1857. The 
declaration was upon an indebitatus assumpsit for the hires, 
for the period mentioned, and upon non-assumpsit pleaded, 
the foregoing facts were agreed on, and a verdict taken for 
the plaintiff for $303, subject to be set aside and a nonsuit en- 
tered, if, in the opinion of the Court, the action would not lie. 
The Court ordered a nonsuit, and the plaintiff appealed. 


E. W. Jones, for the plaintiff. 
Garrett, ITines and H. A. Gilliam, for the defendants. 


Rorriw, J. The judgment must be affirmed. Without 
enquiring whether Simmons, as hirer, or guardian, could, or 
could not convey the slaves, so as to vest the right in his 
alienee for the residue of the year, and upon the hypothesis 
that he could not, still the Court is of opinion that the plain- 
tiff cannot maintain assumpsit against the defendants for the 
hire during that period. That action will only lie on a con- 
tract, express or implied, and the contract here, is supposed 
to be one of the latter kind. But the law cannot imply a 
contract between these parties, when it is clear, from the facts 
stated, that the defendants derived their possession and title 
from another person, under whom they claimed the slaves 
adversely to the plaintiff and all the world. The point is the 
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the same as that decided in Lindsay v. McCulloch, at this 
term (ante 326); and supposing the plaintiff might have main- 
tained trover or detinue, yet, he cannot maintain debt or as- 
sumpsit. 


Per Certam, Judgment affirmed. 





JANETTE McALISTER v. CORNELIA W. HOLTON. 


Where A, supposing he had only a life-interest in a female slave and her two 
children, but in fact owned the entire property in the slaves, made a deed 
to his brother B, reciting that he owned such life-interest, and had procur- 
ed it from B, and added, “ which right and title I relinquish to him,” the 
said B, “and her two children, Valentine and Caroline also,” it was Held 
that only a life-estate, in the slaves, passed by such deed. 


Action of pettnvE, for slaves, tried before Hearn, J., at the 
last Spring Term of Richmond Superior Court. 

The declaration was for the detention of six slaves, the in- 
crease of a woman named Nicey. The following 


CASE AGREED, 
was submitted for the judgment of the Court: 

On the 2nd of November, 1813, John McAlister conveyed 
to Sarah McAlister, his sister, by deed of gift, as follows : 

“State of North Carolina, Richmond: 

“ Know all men by these presents, that, I, John McAlister, 
of the aforesaid county, for and in consideration of the love 
and affection, which I have for my sister, Sarah McAlister, 
do give unto her a certain negro girl, slave, named Nicey, 
during my said sister’s natural life, and in case she has a law- 
ful issue of her body, I give the said negro girl and her in- 
crease to her, and her heirs, and in case she, my said sister, 
dies without a lawful issue as aforesaid, she is to enjoy the 
said negro during her natural life as aforesaid, and at her 
death, to return to my own children as their right, to ‘be 
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equally divided betwixt the whole living of my first children, 
John Alexander and Janette McAlister.” 

On the Ist of Angust, 1829, Sarah McAlister, by deed, 
bearing that date, conveyed as follows to the said John Me- 
Alister, viz: 

“T, Sarah McAlister, having a life-time right from my bro- 
ther, John McAlister, for a certain negro woman, named Nicey, 
which right and title I relinquish to him, the said John, his 
heirs and assigns, and her two children, Valentine and Caro- 
line also; for value received. Given under my hand and 
seal, &c.” 

On the 20th of September, 1844, the slaves, aforesaid, still 
being in the possession of Sarah McAlister, the said John 
McAlister, by deed, bearing that date, conveyed to his daugh- 
ter, Sarah Ann McAlister, as follows: 

* Know all men by these presents, that I, John McAlister 
of the county of Richmond, and State of North Carolina, from 
the full and perfect love, which I have for my youngest daugh- 
ter, Sarah Ann McAlister, and the further consideration of 
seventy-five cents, to me in hand paid, by her mother, before 
the ensigning and sealing of these presents, do, by these pre- 
sents, give unto the said Sarah Ann McAlister, her heirs and 
assigns for ever, a certain negro girl, named Carciine, between 
the age of ten and twenty, with her increase, to her, the said 
Sarah Ann McAlister, and the heirs of her own body, and in 
case the said Sarah Ann McAlister shall die before she shall 
have an heir of her own body, then, it is my wish and desire, 
that my grand-child, Cornelia Wallace McAlister, shall have 
and possess the aforesaid negro girl, Caroline, and her chil- 
dren, as though she had never been given as aforesaid to my 
said daughter,” with a limitation over, on the death of the 
said Cornelia without issue. 

On the 17th of January, 1859, Sarah McAlister, the sister 
of the original donor, John, conveyed her reversionary inter- 
est in the slaves in question, who are Caroline, the daughter 
of Nicey, and her five children, to the plaintiff, Janette, who 
was her niece; and the only question arising upon this con- 
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veyance, (which is the main question in the ease) is, whether 
there was any reversion in the said Sarah to convey, or wheth- 
er, by the deed of 1829, she and her increase passed, in full 
and entire property to John McAlister. 

Upon this state of facts, his Ilonor, Junge Hearn, gave 
judgment for the plaintiff, and the defendant appealed to this 
Court. 


Banks, for the plaintiff. 
Winston, Sen., for the defendant. 


Pearson, C. J. Assuming that the recital of the fact, that 
the title of the bargainor was derived from John McAlister, is 
asuflicient reference to the deed of 1813, to constitute ita part 
of the deed of 1829, for the purpose of construction, accord- 
ing to Litter v. Barrett, 4 Dev. and Bat. 133, and assuming 
also, that the legal effect of the deed of 1813, was to vest in 
Sarah McAlister, the absolute estate, and not an estate for 
life only, as is admitted on both sides, it would be a matter 
of regret, if the legal effect of the deed of 1829, is to pass to 
John McAlister, the absolute estate ; for it is manifest, that 
at the time Sarah McAlister executed the deed, she supposed 
she was entitled only to a life-estate. That was all she was paid 
for, and all she thought she was selling, and if more passed, 
she has not been paid for it, and John McAlister got more 
than he bargained for. 

After giving to the very interesting and ingenious argu- 
ment of Mr. Winston, full consideration, the Court is of opin- 
ion that the legal effect of the deed of 1829, is to pass only 
an estate for the life of Sarah McAlister. The substance is, 
“Tam entitled to a life-estate, under the deed of 1813, execu- 
ted to me by John McAlister, which right and title, I hereby 
convey to him for value received.” ‘ Which,” as a relative 
pronoun, refers to the /ife-time estate, and restricts the opera- 
tion of the deed to it. Ilad general terms been used, e, g. 
“T sell the negroes” or “ all my estate” or “all my right and 
title,” there is no doubt that the absolute estate would have 
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passed, although she supposed she had a life-estate only, and in- 
tended to sell no more than she thought she had a right to 
sell. Thus the use of a simple term, with a single eye to the 
object in view, has saved to her the benefit of the fact that, 
without knowing it, she was, in truth, the absolute owner of 
the slaves. 

It was said in the argument that to sell an estate for one’s 
own life, leaving the ulterior interest undisposed of, when, of 
course, the price must be very small, is so contrary to the 
ordinary course of dealing, that the Court ought to be slow to 
admit such a construction. True! but the force of the sug- 
gestion is met, and made to recoil, if, in point of fact, the 
vendor believes he has only an estate for his own life; for 
then, supposing the slaves to consist of a woman and two 
young children, it is reasonable for the tenant for life to be 
willing to sell for a low price, and get rid of the charge. 
That such was the belief of the vendor in our case, is set forth 
in the very first clause of the deed. 

Yielding the question as to the woman, Mr. Winston insist- 
ed that a different construction should be made in respect to 
the children. The distinction is not tenable. The disposi- 
tion of the children is made by the words “ and her two chil- 
dren also.” Two conjunctions are used. The word “also” 
is added to express the meaning more distinctly, that the chil- 
dren are to pass as well as the mother, and in like manner. 
There is no error. 


Per Curiam, Judgment aflirmed. 





Den on the demise of FRED’K BRYAN et uxet al v. SARAH MANNING. 


Where a petition to sell lands, at the instance of a guardian, alleges that the 
debt is that of the ancestor for which the heir is liable, and the land is des 
scribed by calling for co-terminous tracts, and the court adjudges, upon the 
evidence of a competent witness, that the matters alleged in the petition 
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are true, and an order of sale is predicated thereon, it was Held that this 
was enough to support a sale. 

Where the guardian, one of several joint owners of a tract of land, petitioned 
for the sale of the whole of it, without noticing the existence of another 
tenant in common, it was Held that a puychaser obtained title for the part 
of the petitioner, but that the sale was void as to the other moiety. 

Where a declaration in ejectment contains but one count, and that is upon the 
joint demise of two persons, of whom only one has title, it was Held that 
it could not be sustained. 


Action of EsecrMent, tried before Exuis, J., at the Spring 
Term, 1858, of Martin Superior Court. 

Hillary Whitehurst, at his death in 1836, was the owner of 
the land in controversy, and the lessors of the plaintiffs are 
his children and heirs-at-law, suing within three years after 
their arrival at full age. One Thomas Howell, at October 
Term, 1836, of Martin County Court, administered on the es- 
tate of the said Hillary, and also, became the guardian of the 
feme plaintiff, Mary, his daughter. John H. Whitehurst, the 
other lessor of the plaintiff was not then born, but was born 
within nine months after the death of his father, and before 
the institution of the proceedings to sell the land. These pro- 
ceedings were a petition at January Term, 1837, of which the 
following is a copy: “The petition of Thomas Howell hum- 
bly complaining, showeth unto your worships, that at the last 
term of your worshipful court, administration on the estate of 
Hillary Whitehurst was committed to your petitioner, as also 
the guardianship of Mary E. Whitehurst, infant child and heir- 
at-law of said Hillary. Your petitioner further shows to your 
worships, that the debts due from the estate of the said Hilla- 
ry, greatly exceed the personal assets which have come, or by 
possibility can come, to his’ hands as administrator. Your 
petitioner further shows unto your worships that the said Hil- 
lary died seized and possessed of a tract of land lying in the 
county of Martin aforesaid, adjoining the lands of John Phil- 
pot, Thomas Howell, and the heirs of Kenneth Hyman, which 
has descended to the said Mary E., one of the heirs-at-law of 
the said Hillary. Your petitioner further shows to your wor- 
ships that, in as much as the lands which have descended, as 
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aforesaid, must, in process of time, be sold for the settlement 
and payment of debts of the said Hillary, to satisfy judgments 
against said Mary E., as heir-at-law of said Hillary, and for 
cash, and as the interests of his ward will be advanced by a 
sale of such lands upon a credit of six months, your petition- 
er prays your worships that he be permitted to sell said lands 
upon a credit of six months, in conformity to the act of As- 
sembly in such case made and provided; and that your wor- 
ships will make such other and further order in the premises 
as to your worships may seem right and fit, and to justice may 
appertain, and your petitioner, &e.” 

At the same term, was entered on the record of the court 
this entry: “Ordered by the court, that the prayer of the 
above petition be granted, and that, as the facts set forth in 
the petition are true, as appears by the oath of E. G. Ham- 
mond, the guardian have leave to sell the lands mentioned 
and described in said petition.” 

The following is found also of record in the County Conrt : 
“Tn pursuance of an order of the Court of Pleas and quarter 
Sessions of Martin county, I have sold the Jands of Ilillary 
Whitehurst, upon a credit of six months, and Sarah Manning 
became the highest bidder at the price of $660, for which I 
have taken her note at six months, the eredit upon which the 
land was sold. Williamston, April 12, 1837.” 

The defendant, Mrs. Manning, produced also a deed from 
the commissioner Iowell, for all the land described in the pe- 
tition. 

It was contended by the plaintiff’s counsel that this whole 
proceeding is void, and that no title passed to the purchaser, 
or that at any rate, only a moiety, to wit, the right of Bryan 
and wife. 

It was insisted by the defendant that she had title to the 
whole, but that at any rate, she has title to a moiety—that of 
Bryan and wife, and that asthey have been improperly inserted 
as lessors, and there is no separate count on the demise of 
John Il. Whitehurst, the plaintiff cannot recover all. The 
above facts are stated in a case agreed, and submitted for the 
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judgment of the Court, who gave the same for the plaintiff, 
whereupon the defendant appealed. 


Winston, jr., for the plaintiff. 
Rodman, for the defendant. 


Pearson, C. J. The petition and other proceedings, under 
which the land was sold, are extremely meagre, but enough 
is set forth to support the sale according to the adjudications 
of this Court ; Cofield v. McLean, 4 Jones’ Rep. 15; Spruill 
v. Davenport, 3 Jones’ Rep. 42; Pendleton v. Trueblood, id. 
96. The petition alleges the existence of debts of the ances- 
tor for which the estate of the ward is liable, and describes 
the land with as much certainty as is done in Pendleton v. 
Trueblood, and the Court adjudges, upon the testimony of a 
competent witness, that the matters alleged in the petition are 
true, and orders a sale of the land mentioned and described 
in the petition. 

There is, however, a fatal objection to the plaintiff’s right 
to recover in the present action. The sale made by the com- 
missioner, passed only the title of Mary E. Whitehurst. John 
II. Whitehurst, one of the heirs, was not a party to the pro- 
ceeding. No application was made in his name or in his be- 
half, for an order to sell the land, so that his moiety of the 
land was not sold, and did not pass by the deed of the com- 
missioner. Indeed, as the proceedings do not notice the ex- 
istence of this heir, or purport to make any disposition in re- 
spect to his moiety, we had some difficulty as to how far the 
Court had power to order a sale, which would only pass the 
title of the other. We are satisfied, however, that the Court 
has the power, otherwise, the land of an infant heir could not 
be sold where there is an adult co-heir. So, that although the 
exercise of the power in this ease may have been ill-advised, 
and although the purchaser may have a right to complain, (for 
no doubt she thought she was buying the whole tract) still the 
sale is not void, because the Court had the power, and the 
fact that the purchaser did not get title to one moiety, is no 
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reason why she should not be allowed to assert her title to 
the other. 

We have, then this point: The declaration has but one 
count. That is on the demise of Bryan and wife, and John H. 
Whitehurst. One of the lessors, Bryan and wife, had no title; 
can the action be maintained ? 

It is settled that it cannot. The title of the lessors must be 
truly stated in the declaration, and must be proved as alleged. 
A joint demise in the name of two, is not supported by proof 
of title in one, as toa moiety. Hoyle v. Stowe, 2 Dev. Rep. p. 
820. The judgment must be reversed, and a venire de novo 
awarded. 


Per Curtay, Judgment reversed. 








DANIEL O'LEARY v. JOHN M. HARRISON, Zeecutor. 


The 5th section of the 78th chapter of the Revised Code, gives a summary 
remedy against public officers only to those entitled to the money, so that 
a new clerk cannot proceed under it against a former clerk, for not paying 
office money over to him as his successor. 

An order made in the Superior Court for an out-going clerk to deliver docu- 
ments, records, papers, and money to the new clerk, under the 14th sec- 
tion, 19th chapter Revised Code, cannot be enforced by motion for judgment 
in the County Court. The remedy is by an attachment in the Court ma- 
king the order, and by a regular suit for the penalty of $1000, given by the 
act. 

Whether a Court would proceed by an attachment for a contempt against an 

executor for the non-performance of a Court rule by his testator—quere ? 


Appgat from the County Court of Craven, to the Superior 
Court, on notice to the defendant as executor of William S. 
Blackledge, and motion for a rule that he show cause, &c., 
heard before Manty, J. 

The notice was as follows: ‘You are hereby notified that 
at'the June sessions of the Court of Pleas and Quarter Ses- 
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sions of Craven county, 1858, I shall move the said Court for a 
judgment against you for the moneys due the Superior Court 
clerk’s office of Craven county, from the said William 8. 
Blackledge, the former clerk of said county, which the said 
Blackledge has failed to account for.” On the resignation of 
Mr. Blackledge, the plaintiff was appointed clerk in his stead, 
and there was an order made for the former to deliver to the lat- 
ter all the “ records, dockets, papers and effects of every de- 
scription ;” which had not been done so far as the money due 
to parties, and for fees to officers, was concerned. 

On motion of the defendant’s counsel the proceeding was 
dismissed, and the plaintiff appealed to the Superior Court. 
The record of that Court states: ‘“ On motion of the plaintiff’s 
attorney, George Green, Esq., fora rule against J. M. F. Har- 
rison, Executor of William S. Blackledge, to pay into Court 
the amount of monies due the office of the Superior Court of 
Craven county, from William S. Blackledge, deceased, to wit, 
$3650. It is the judgment of the Court that the defendant 
render an account of said monies, amount $3650, and to pay 
them into office or show cause.” 

From the judgment of the Superior Court, the defendant 


prayed an appeal to this Court. 


Green, for the plaintiff. 
Haughton and Donnell, for the defendant. 


Bartitx, J. The proceeding in this case is founded upon 
provisions of the 14th section of the 19th chapter of the Re- 
vised Code. That act provides that “ upon the going out of 
office, for whatever reason, of any clerk of the superior or 
county court, he shall transfer and deliver to his successor 
(or to such person, before his successor in office may be ap- 
pointed, as the court may designate) all records, documents, 
papers and money, belonging to the office. And the Judge 
appointing any clerk to a vacancy in the clerkship of the su- 
perior court, may give to such person an order for the deliv- 
ery to him, by the person having the custody thereof, of the 





IN THE SUPREME COURT. 





O'Leary v. Harrison. 





records, documents, papers and moneys belonging to the of- 
fice, and he shall deliver the same in obedience to such order. 
And in case any clerk going out of office as aforesaid, or other 
person having possession of such records, documents, papers 
and money as aforesaid, shall fail to transfer and deliver them, 
as herein directed, he shall forfeit and pay to the State one 
thousand dollars, which shall be sued for by the prosecuting 
ofticer of that court.” The proceeding was commenced in the 
County Court, in the form of a motion, for a judgment against 
the defendant, as the executor of Mr. Blackledge, the former 
clerk of the Superior Court of Craven county. As such, it 
was based upon the 5th section of the 78th chapter of the 
Revised Code, which enacts as follows: “ Whenever asheriff, 
coroner, constable, clerk, or clerk and master, shall have col- 
lected or received any money, by virtue or under color of 
his office, and on demand shall fail to pay the same to the 
person entitled to require the payment thereof, the person 
thereby aggrieved may move for judgment in any court hav- 
ing competent jurisdiction, against such officer and his sure- 
ties, and the court shall try the same, and render judgment at 
the term when the motion shall be made. rovided, ten days 
notice, in writing, shall have been previously given.” When 
the motion for judgment was made in the County Court, it 
was resisted by the defendant, and upon motion of his coun- 
sel, the proceeding was dismissed, and the plaintiff appealed 
to the Superior Court, where it was treated as a rule against the 
defendant, to compel him to pay into the oftice of the clerk of the 
Superior Court a certain sum of money, alleged to be due to 
that office from his testator. The rule was made absolute and 
a judgment given, from which the defendant has appealed to 
this Court. We are unable to discover on the record, any 
order for an amendment of the proceedings, or any agreement 
of the parties that it should be changed, and we must, there- 
fore, consider it in the light in which it was commenced. 
Thus considered, it is clear, that it cannot be sustained. 

The 5th section of the 78th chapter of the Revised Code, 
gives the summary remedy, therein specified, to the persons 
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entitled, and to them only, for moneys collected or received by 
clerks and other public officers. The moneys collected or re- 
ceived by the defendant’s testator, by virtue, or under color of 
his office, as clerk, did not belong to his successor, and he could 
be entitled to receive them only under the order of the Supe- 
rior Court, whose officers, both he and his predecessor were. 
If the order of the Court were violated, his remedy was to 
have it enforced by means of an attachment for a contempt, or, 
perhaps by calling on the prosecuting officer of the Court, to 
institute an action for the penalty of one thousand dollars, 
given by the act, for the failure to perform the order. Wheth- 
er the Court would proceed by attachment against the per- 
sonal representative of a defaulting ex-clerk, it is unnecessary 
for us to decide in the present case. We are clearly satisfied 
that the mode of proceeding, adopted by the present plaintiff, 
cannot avail him, and we are equally well satisfied, that he 
cannot be made liable, either alone or with his sureties, on his 
official bond, for moneys belonging to others, which never 
_ came into his hands. 
The judgment of the Court below must be reversed, and the 
plaintiff’s motion be refused. 


Per Curiam, Judgment reversed. 


RILEY MURRAY ez al. ». CALVIN C. DAVIS, et. al. 


The allegation of a eontract made with five, who are plaintiffs, is not support- 
ed by proof of a contract made with three, and the variance is a ground o 
non-suit. [Bond vy. JZilton, 6 Jones’ Rep. 180, cited and approved.] 


‘Action of Assumpsit, tried before Suepnerp, J., at the last 
Spring Term of Beaufort Superior Court. 

The plaintiffs declared on a parol warranty of the sound- 
ness of a schooner called the “Caroline,” on a sale of her to 
them by the defendants. Three of the plaintiffs went on 
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board of the vessel, and made some propositions to two of the 
defendants, then in possession of her, in the course of which 
negotiations, a witness said he heard the two defendants pre- 
sent, say the vessel was good. The three plaintiffs above 
mentioned, did not make known, then, or at any time, as far 
as appeared, that they were negotiating for others as well as 
themselves. A bill of sale for the vessel was executed by the 
defendants to all the five plaintiffs, including the three who 
were present when the quality of the vessel was spoken of. — 
There was no evidence to connect the two absent plaintiffs, 
with the alleged parol warranty of soundness, but it was in- 
sisted by the plaintiffs, that the subsequent introduction of 
their names into the bill of sale, was evidence that the contract 
of warranty was made with all five of them. 

There was no warranty of soundness in the bill of sale, and 
the defendants urged that against the plaintiffs right to recov- 
er. His Honor, however, ruled for the plaintiffs in this par- 
ticular, and told the jury that if a parol warranty of sound- 
ness was made out independently of the bill of sale, a breach 
of it could be recovered upon in this action. 

It was further objected by the defendants that there was no 
proof of any communication between the defendants and two 
of the plaintiffs as to the soundness of the vessel, and no evi- 
dence that they entered into any such contract as that declar- 
edon. To this the plaintiffs replied, that the introduction of 
the five plaintiff’s names into the bill of sale, was evidence 
that the contract relied on, was made with these five plain- 
tiffs, and called on the Court so to instruct the jury. But the 
Court refused so to instruct, and charged the jury that the 
bill of sale not having any warranty of soundness in it, was 
no evidence of a parol warranty. Exception by plaintiffs.— 
Verdict for the defendants, and judgment. Appéal by plain- 
tiffs. 


Warren, for the plaintiffs. 
McRae and Donnell, for the defendants. 
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Pearson, C. J. The general rule is, parol evidence is inad- 
missible to add to, alter, or explain a written instrument. But 
it is not necessary for us to decide whether this case comes 
within the application of the rule according to Smith v. Wil- 
liams, 1 Car. L. Repos. 363, and Pender v. Fobes, 1 Dev. and 
Bat. 250, or forms an exception under the doctrine of Zwidy 
v. Sanderson, 9 Ired. Rep. 5; Manning v. Jones, Bus. Rep. 
368, because his Honor, in the Court below, decided the point 
in favor of the plaintiff, who is the appellant. 

Upon the other question, we concur with his Honor. The 
allegation of a contract made with five, who are plaintiffs, is 
not supported by proof of a contract made with three of them, 
and the variance is fatal as a ground of non-suit. A misjoin- 
der of plaintiffs in an action ex contractu, is a fatal error, 1 
Chitty on Pleading. “Parties.” Such was the common law, 
and it is not changed by statute. Bond y. Hilton, ante 180. 


Per Curiam, Judgment affirmed. 








ELIJAH B. HILLIARD v. WILMINGTON & WELDON RAIL ROAD 
COMPANY. 


Where the distance on a rail-road, over which a commodity was carried, was 
very short, and the consignee lived sixteen miles from the road, and no 
agent was present to receive it on its arrival, it was Held that the deposit- 
ing of the commodity in the company’s ware-house at the point of delivery, 
exonerated it from the liabilities of acommon carrier, and that it was 
thenceforth only bound as a waré-house-man. 

The necessity of notice, under ordinary circumstances, to terminate the cha- 
racter of a common carrier, and attach that of a ware-house-man, as applied 
to rail-roads, and the nature and extent of such notice discussed, but not 
decided. 


AcTIoN ON THE ASE, tried before CALDWELL, J., at the Fall 
Term, 1858, of Nash Superior Oourt. 
The plaintiff delivered to the agent of the defendant at their 
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station, at Weldon, some bacon, to be carried on the road to 
the station at Battleboro’. It was carried in due time, and, 
on its arrival, it was taken from the cars and stored in the 
company’s ware-house and locked up, and during the night fol- 
lowing, seven pieces of it were stolen from the ware-house, of 
the value of $25,90. The plaintiff resided sixteen miles from 
the road. 

The action is case against the defendant as a common car- 
rier, and was tried upon the foregoing facts as a case agreed. 

The Court decided for the plaintiff, and the defendant ap- 
pealed. 


Miller, for the plaintiff. 
Moore and Dortch, for the defendant. 


Rvrrriy, J. -It is plain that the new, and important class 
of carriers, rail-roads, have a peculiarity, which renders some 
of the rules of law, respecting the obligations of common e¢ar- 
riers, touching the delivery of the goods carried, inapplicable. 
They have the power and duty of carrying on their roads, and 
the contract is to carry on the road, and, therefore, it cannot 
be understood that they are to deliver the goods at any place 
off the road. No doubt the responsibility, as carrier, be- 
gins with the receipt of the things at the station, unless the 
transportation be delayed by the order of the owner. They 
must be carried safely to the designated station, and there 
nuloaded and delivered to the person entitled to them, if he 
apply. Until unlading and delivering, or something that is 
tantamount to it, the duty as common carrier continues. But 
it often happens, either from the distant residence of the con- 
signee, or the period of arrival, or other causes, that the goods 
eannot be immediately taken away, or actually delivered. 
They ought not to be left in the car, on the road, as that might 
greatly incommode the road and call for the demand of a 
larger freight, and, also, endanger the goods. The conven- 
jence and interest of the company, and the owner, alike re- 
quire that the cars should be secured in a station-house, or 
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the goods should be unloaded and deposited in a ware-house 
for protection from depredation and weather. The latter is 
almost, if not entirely, the course in this State, and is neces- 
sarily so at stations in the country, or in villages, where large 
station-houses cannot be afforded for the loaded cars. Then, 
what ought to be the responsibility of the company after the 
goods are unladed and stored in the ware-house? Or does the 
liability, as common carrier, ¢ontinue after the ware-housing ¢ 
Naturally, a contract to carry goods from one point of a rail- 
road to another point, on the same road, is fulfilled by the 
transportation of them to the point of destination, and having 
them there in a state ready to be delivered. If a partic- 
ular time were fixed, it would certainly be so. But in the 
nature of things, a stipulation of that kind is not to be expeet- 
ed, and is never made. As the arrival is uncertain, the mere 
transportation to the place ought'not to terminate the carrier’s 
responsibility, but the company must show, further, either an 
actual delivery, or that, from the absence of the owner, or for 
a want of opportunity to deliver from some other cause, the 
delivery could not be made then, and, that, therefore, instead 
thereof, the goods were duly taken care of by being deposited 
in a secure ware-house of the company at the station. Con- 
sidering the unlading upon arrival, and, in the absence of the 
consignee, the depositing in the ware-house as parts of the 
transportation, the Court sees no reason, why, ordinarily, the 
liability, as carrier, should not terminate with the transit of the 
goods. After the goods are placed in the ware-house, the own- 
er’s interest is protected by another responsibility of the compa- 
ny which arises—that of a ware-house-man, bound to take ordi- 
nary care of the goods. The Court considers the company 
bound to that degree of care, though no distinct compensation 
is to be made for the storing ; because the ware-housing be- 
ing connected with the transportation, as a part of one busi- 
ness, the freight is a consideration which extends to the subse- 
quent care of the goods for a reasonable time, and excludes 
the company from the exemptions belonging to gratuitous 
bailees. Why should the liability of a carrier be extended 
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further? The goods are actually in store, and were placed 
there for the mutual convenience of the parties. If the ware- 
house were not connected with the road, the law would hold 
the ware-house-man responsible only for not taking ordinary 
care, and it is not perceived that the connection requires a 
different rule. 

There are but few adjudications, as yet, in this country on 
this subject; but we believe our opinion accords with them 
generally, and especially with those which seem to have been 
best considered. There is, however, a difference among them 
on the point, whether the company, in order to terminate its 
responsibility, as carrier, must give notice of the arrival of the 
goods. Itseems to us that may depend on circumstances, 
and, in some degree on usage. Ifthe place for delivery be a 
town of much business, and the consignee reside in, or near 
it, and the company’s servants, in order to improve the busi- 
ness of the road, and prevent the accumulation of goods in 
store, be in the habit of giving notice, that may make a dif- 
ferent case from one, where the residence of the consignee is 
at such a distance, or in such a situation as to preclude any 
early regular communication by mail or otherwise. The 
Court, however, does not propose to lay down any definite 
rule on the question, for it is one on which other able Judges 
have differed, and on which, we, therefore, prefer feeling our 
way until the necessity of the decision, in some case, may re- 
quire a direct determination. There is no such necessity in 
this case, for, upon so short a transit, it cannot be supposed 
that either party contemplated that any notice, other than 
that derived from the known regular running of the freight 
trains, should be given of the arrival of the goods at a coun- 
try station, when the plaintiff resided in the country sixteen 
miles from the road. Notice would doubtless be pre-requi- 
site to charge for storing after a reasonable time. But with- 
out notice, the company, after the goods were in store, would 
be responsible, as ware-house-men, to the plaintiff for want of 
ordinary care, and from the known course of unlading the goods 
and putting them in store for persons at a distance, it is re- 
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sponsible, no further in this case, though no notice was given. 

It was further argued, at the bar, that the plaintiff was en- 
titled to recover, for the want of ordinary care, in trusting to 
the lock on the ware-house, without a guard. But the decla- 
ration is not framed with a view to that question, but to the 
liability of the defendant as a common carrier, and, therefore, 
that point does not arise. Judgment reversed, and judgment 
for the defendant. 


Per Curiam, Judgment reversed. 





HENRY STOUT v. CHARLES H. HARPER. 


The purchaser of cotton, put up in bales, is not bound to suppose that they are 
fraudulently packed with sand, and other weighty substances included, and 
no degree of diligence is required of him in inquiring into such a thing.— 
The rule caveat emptor, does not apply when a fraud of this kind has been 
practiced. 


AcTIoN ON THE CASE for a DEcEIT, tried before CatpweE t, J., 
at the last term of Alamance Superior Court. 

The plaintiff produced evidence tending to show that the 
defendant, who resided in Greene county, in March, 1857, 
sent seven bales of cotton to the railroad station at Goldsboro’, 
for the plaintiff, which there weighed between thirty-nine 
hundred and four thousand pounds; that the defendant, soon 
thereafter, came to the station and enquired as to the weight 
of the cotton, and on being told, said that it had not held out 
with the weight at his plantation; that the cotton was dis- 
patched from Goldsboro’ for the plaintiff, directed to Graham 
on the North Carolina Rail Road, and in June or July of the 
same year, was carried to the Cane Creek Factory in Ala- 
mance county; that at Graham, the bales were seen to be 
bursted, the cotton to be of inferior quality, and mixed -with 
sand; that on being taken to the factory, it was put through 
@ process called “ willowing,” and from the seven bales there 
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was cleaned 1579 lbs. of sand ; that the cotton, in consequence 
of the sand and soil mixed with it, was not worth more than 
five or six cents per pound. The witnesses all concurred in 
stating that from the time of the arrival of the cotton at Gra- 
ham, its quality and the intermixture of sand, was obviously 
to be seen upon examination. The defendant produced a wit- 
ness to show that the plaintiff told him, in March, 1857, that 
he had bought as much cotton as he wanted, and had given 
only twelve cents per pound for it. In reply to some remark 
of witness, as to the lowness of the price, plaintiff said that 
he did not buy it as a first rate article—that it was of the last 
picking. 

Defendant also called a witness who stated that he was the 
overseer of the defendant, and that he overlooked the picking 
from the field, of a part of the seven bales sent to Goldsboro,’ 
and the ginning and packing of the whole of it; that he put 
more than half the cotton in the press himself; that it did not 
have any mixture of sand in it, to his knowledge; nor had he 
any reason to believe that the defendant had any such know- 
ledge. He further stated, that after the cotton had been gin- 
ned and packed, it was piled up in the gin-yard, and covered 
with plank to protect it from the weather; that after this, in 
the month of March, 1857, he saw the plaintiff and defendant 
near the cotton so situated. 

Another witness testified, that he was a neighbor of the de- 
fendant; that it was not usual, in that part of the country, to 
pick out cotton as late as I’ebruary,—that he saw defendant’s 
cotton field in February, 1857, and thought it was as good as a 
lot of his own, picked out in that month, which he sold in June 
succeeding, for 134 cents per pound in Wilmington. The de- 
fendant contended that by ordinary diligence, the plaintiff 
could have seen the sand in the cotton. 

His Honor instructed the jury that if the plaintiff, by ordi- 
nary diligence could have discovered the sand in the cotton, 
and failed to exercise such diligence, he could not recover, for 
in such cases he was not allowed to say that he was deceived. 
No special instructions were prayed. 
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Verdict for the plaintiff, and judgment and appeal by the 
defendant. 


Norwood and W. J. Long, for the plaintiff. 
Graham, for the defendant. 


Barttix, J. The only question presented by the bill of ex- 
ceptions, is whether the plaintiff exercised ordinary diligence 
by means of which he might have discovered the damaged 
condition of the seven bales of cotton, which he purchased of 
the defendant. This question is admitted to be one of law to 
be decided by the Court, but if it be submitted to the jury and 
they find a correct verdict, the error in submitting it to them 
will be cured. See L/athaway v. Llinton, 1 Jones’ Rep. 242, 
and the cases therein referred to. 

It is a well established rule that the purchaser of an article 
‘annot sustain an action for a deceit, if, by the exercise of or- 
Cinary prudence, he could have ascertained the detect com- 
plained of. This is clearly shown by the authorities cited by 
the defendant’s counsel. ugan v. Newsom, 1 Dev. Rep. 20; 
Fields v. Rouse, 3 Jones’ Rep. 72; Fulenwider v. Poston, 
ibid 528; 2 Stark Ev. 262. 

The rule will not apply where the seller uses any improper 
means to prevent the buyer from making inquiry; 2 Kent’s 
Com. 487; Simmons vy. Lorton, ante 278, decided at this 
term. 

The counsel for the defendant contends that the rule applies 
to the present case, because it was proved that when the plain- 
tiff bought the cotton, he was near it and might easily have ex- 
unined it, and found out what was its quality and condition. 
To this the plaintiff’s counsel replies, that the defendant had 
used means to prevent such examination by having the cotton 
packed in bales, and piled up and covered with plank. 

We do not believe that the cotton bales were piled up and 
covered for such improper purpose, but solely for the purpose 
stated by the witness, of protecting it from the weather. We 
are, nevertheless of opinion, that as the cotton was packed in 
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bales and piled up as described, the plaintiff could not, from 
any inspection of the exterior of the bales, have discovered 
the sand which was mixed with the cotton, and there was 
nothing to excite his suspicion that any such fraud had been 
practiced. Cases of this kind of deceit are so rare, that we 
think buyers may, without any imputation of negligence, 
trust to the honesty of the sellers. The mode of examining 
bales of cotton for the purpose of ascertaining the quality of 
the article by ripping them open with a knife, as suggested 
by the defendant’s counsel, may be very proper, and the buy- 
er who neglects it cannot, perhaps, be heard to complain that 
the cotton was not of so good a quality as, from the represen- 
tations of the seller, he had been led to suppose. But, to cut 
open a bag of cotton for the avowed purpose of seeing wheth- 
er it was not filled, in part, with sand or stones, is a very dif- 
ferent matter. To most planters, it would be considered and 
treated as a direct insult, and would probably be resented on 
the spot in such a manner, as to lead to a breach of the peace. 

Onur conclusion is, that this is not a proper case for the ap- 
plication of the celebrated maxim of caveat emptor, and that 
the plaintiff is entitled to have the judgment of the Superior 
Court affirmed. 


Per Curiam, Judgment affirmed. 








E. G. HARDING v. EDWARD CHAPPELL. 


A constable, who has taken a claim to collect as an agent, is not responsible 
for the act of the justice trying the warrant, in taking a notoriously insolv- 
ent person as stay to the execution, it not appearing that he was present 
when the surety was taken, or had any intimation, or ground to believe, 

, that such person would be offered. 


Action of pest on the official bond of a constable, tried before® 
CaLpwELL, J., at the last Fall Term of Wake Superior Court. 




















JUNE TERM; ‘1859."" 352 





Harding v. Chappell. 








The cause was submitted upon the following case agreed : 
The plaintiff placed in the hands of the defendant, Chappell, 
a constable of Wake county, a bond for $75, on a person in 
his county, for collection, taking from him a receipt therefor, 
and the officer duly obtained a judgment against the obligor, 
whereupon, he, the obligor, prayed, and was allowed ten days 
to give surety*for the stay of execution. The judgment was 
left by the officer in the hands of the justice of the peace, and 
within the ten days, the obligor tendered, as surety to the stay, 
one William N. Shauck, who was notoriously insolvent, but he 
was accepted by the justice of the peace. Itis agreed that the 
obligor, in the bond, was solvent at the time of the rendition 
of the judgment, but became insolvent before the stay was out. 
It is further agreed, that Shauck, the surety for the stay was, 
at the time he was taken, notoriously insolvent, and has been 
so ever since. 

It was agreed that if, upon this state of facts, in the opinion 
of the Court, the plaintiff was entitled to recover, the plaintiff 
should have judgment for the amount of the penalty, to be 
discharged by the payment of $75, with interest from October 
10th, 1854; otherwise, he should give judgment of nonsuit 
against the plaintiff. 

His Honor, being of opinion with the defendant upon the 
case agreed, ordered a nonsuit, from which the plaintiff ap- 
pealed. 


K. P. Battle, for the plaintiff. 
E. G. Haywood, for the defendant. 


Pearson, ©. J. Ifa warrant or execution is put into the 
hands of an officer, it may be inferred that he is expected to 
act only as an officer, but where a bond, or an account, or 
other evidence of a debt, is put in his hands for collection, as 
a matter of course, he becomes a collecting agent; so, we 
have no doubt that in this case, Chappell was the collecting 
agent of Harding ; but we do not think that his failing to ap- 





Lot Sogn tte 


” Wha’, YEP aan On aa 


peaP Before the justice, and object to the person offered” as" 
stifety forthe stay, amounted to negligence. 

Itis not presumed that a justice of the peace will take, as 
stirety) for the stay, “ one who is notoriously insolvent.” The 
detiar is allowed ten days to give the security. There is no 
provision of the statute, which requires the justice to give 
plaintiff, or his agent, notice of the “time and place,” ante 
he" ean “object to the sufficiency of the stay; consequent 
ly We cannot be expected to attend, and there is no ground 
upon Which an agent can be charged with neglect for failing 
to"d6'so, in the absence of proof, that he had any intimation,” 
or¥éason to believe, that insufficient surety would be offered; 
in Which case, probably it would be his daty, under ordinary” 
cifenmstances, to apprise the justice of the facts, and make” 
known his objection ; Governor v. Davidson, 3 Dev. Rep. 
369.""But that; certainly, is not his duty when he has no no- 
tice and the surety taken is notoriously insolvent, which” 
amounted, in itself, to notice to the justice, that objection was 
made tohim as surety. There is no error. 








Per Ovriam, Judgment affirmed. 
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HENRY P. WHITEHURST v. FAYETTEVILLE MUTUAL INSU- 
. Pee. RANCE COMPANY. - 

Where specific descriptions of the property are required by the terms,of amy 
insurance office which are referred to, and incorporated as part of the coma. 
ditions of the policy of insurance, it was J/eld that the suppression of an. 
imfnaterial fact, does not inv alidate the policy. 

ThéMfailure"6f theinsured to repair a defect in the property, arising after the™ 
‘o@ntract was made, unless he be guilty of gross neglect, does not work’ @” 
ansctyncienel the plaintiff's right to recover on the policy. a 
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Aciion of covenant on three several policies of insurance 
against fire, tried before Manty, J., at a Special Term, (Jan- 
uary, 1859,) of Craven Superior Court. 

The policies declared on, were admitied by the defendants. 
It was therein covenanted, that the company should, on cer- 
tain terms, mutually insure the property of each of its members 
against fire. A part of the covenant in each was, that a true de. 
scription should be given of the property insured in an appli- 
cation filed, and that such description should become a part 
of the policy. The policies were effected upon “ goods and 
merchandise” contained in a building in the town of New- 
Berne, an‘ in the plaintift’s application for insurance, a part 
of the description of the building is as follows: “36 x 25.— 
Onechimney. No fire-places. Onestove. Pipe enterschim- 
ney from second tloor—ashes and pipe properly secured.” It 
was proved that the store-house described in the application 
containing the goods, took fire during the time stipulated for 
insurance, but was not entirely consumed. It was extinguish- 
ed in about ha'f an hour after it commenced burning. This 
was effected by throwing large quantities of water upon the 
burning store-house, both inside and outside of the building, 
partof which (ell upon the insured goods and wetted and soiled 
them very materially. It was proved that the building was in 
great danger of being entirely destroyed by the fire, and in or- 
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der to rescue it, many of the inhabitants of the town assembled 
around, and used the means stated, for its preservation, and 
that these means were proper and necessary for that purpose. 
It was proved, also, that during the progress of the flames, 
vreat tumult and disorder prevailed—that the goods were re- 
moved out of the house—some into the streets, and some into 
adjacent buildings, with ereat haste and precipitation, during 
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which period, they were wetted and damaged as stated, and 

some of them stolen and not recovered. It was also proved 

that the plaintiff and his wife were present at the fire, and 

tnade every exertion in the removal and preservation of the 

goods. None of the goods of any value were destroyed by 

being burned. What remained of the goods, after the fire, 
6 
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were taken back into the store-house and kept for sale by the 
plaintiff. 

The defendant proved that ‘previously to the year, 1848, 
there had been a stove-pipe inserted into the chimney men- 
tioned in the plaintiffs application which was removed, leav- 
ing a hole in the chimney about five or six inches in diame- 
ter, and that upon the removal of the pipe, this hole was clos- 
ed in the following manner: the outer circumference thereof 
was enlarged and a piece of sheet iron cut to fit tightly there- 
in, and sunk into the brick-work of the chimney about one 
inch and a half; that the iron was pointed upon the edges to 
hold mortar; that the hole in the inside was filled with mor- 
tar, the iron plate then laid and embedded therein, and then 
the front or outside space filled also with mortar, to the extent 
of an inch and a half. There was evidence that this work was 
done by an experienced and skillful mason, and that the hole 
when thus closed, was as perfectly secure as if it had been 
done with brick and mortar, or any other material, and that 
the chimney when thus repaired, was as secure as if no hole 
had been made therein. This hole was not mentioned in the 
application filed. It was further in evidence, that after the 
tumult had subsided, the iron was discovered to be displaced. 
There was evidence that the fire first took place in the room 
where the hole in the chimney was; while other testimony 
went to show that it took place in another part of the build- 
ing. There was no evidence that there had been any fire in 
the stove or fire-place attached to the chimney. The Court 
charged the jury “that if the plaintiff, in his said application, 
misrepresented the premises in any material particular, or 
failed to disclose any fact which would increase the risk of the 
defendants, and which, if made known, would have tended to 
prevent them from undertaking the risk, the policies would be 
void, and the plaintiff would not be entitled to recover; that 
it was not unconditionally necessary for the plaintiff to dis- 
close the manner in which the opening for the stove pipe had 
been closed, if it had been secured safely, i. e. as well as brick 
and mortar would have secured it. The Court further charg- 














JUNE TERM, 1859. 355 





Whitehurst v. Fay. M. Insurance Co. 





ad 


ed the jury, that if, after the issuing the policies, sued on, there 
was made any change or alteration in the premises or in any 
part thereof, which tended to increase the risk, and the plaintiff 
tailed to communicate the same to the defendant, the plaintiff 
would not be entitled to recover. The Court further charged 
the jury that if there was any defect in any part of the premises 
arising from accident or other cause after the issuing of the poli- 
cies which the plaintiff knew of, or ought to have known of, 
which defect or imperfection the plaintiff failed to repair, and 
the fire took place from his gross negligence, the plaintiff would 
not be entitled torecover; but such negligence must be extreme 
and reckless. The Court further charged the jury, upon the 
question of damages, that if it was necessary to throw water 
on the fire to extinguish it, and the goods in the store were 
thereby wet and soiled, the dainage thus done was covered by 
the policies, aud the plaintiff was entitled to recover for the 
same, and that if the store-house was in imminent danger of 
being burnt, and the goods were removed therefrom for the 
purpose of preventing their destruction by the fire, and in so 
doing, and in consequence of such removal, the goods were 
injured or soiled and a portion of them stolen, tle plaintiff 
would be entitled to recover damages to the extent of the loss 
which he thereby sustained. The defendant excepted. 
Verdict for the plaintiff. Judgment. Appeal. 


Greene, for the plaintiff. 
J. W. Bryan and Haughton, for the defendants. 


Pearson, C. J. 1st. It is to be assumed from the verdict, 
that the ole which had several years before, been made in 
the chimney for the stove-pipe, “ had been secured safely, i. e. 
as well as brick and mortar would have secured it.” The fact 
that the hole had been made, was, therefore, immaterial, and 
the plaintiff was not required to disclose it. 2nd. We con- 
cur with his Honor in the opinion that the insured does not 
forfeit the benefit of the policy by failing to repair any de- 
fect arising after the policy issued, unless he is guilty of gross 
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neglect in respect thereto. But we can see no evidence upon 
which the question was presented. The fact, that after the 
tire was extinguished, “the piece of shect-iron” was discov- 
ered to be displaced, certainly did not establish negligence, 
in the absence of proof that it had been displaced dcfore the 
tire. Indeed, the probability is, if conjecture may be resort- 
ed to, that it was knocked out during the tumult and confu- 
sion caused by the efforts to extinguish the fire, and remove 
the goods. 

3rd. We also concur in the view taken as to the measure 
of damages. Throwing the water and removing the goods, 
were acts done for the purpose of saving them, and the inju- 
ry caused by the goods being thereby wet and soiled, certain- 
ly constituted a part of the damage, and we think the value 
of the goods that were stolen, falls under the same principle, 
being a loss incident to the attempt to save them. For whose 
benefit was the attempt made? Tor that of the defendant; 
and as the goods that were saved were allowed in mitigation 
of the damages, the objection that the portion of them that 
were lost ought not to be paid for, is made with an ill grace. 
Had the plaintiff and his wife, instead of exerting themselves 
in removing the goods, and putting them back, as soon as the 
danger was over, stood lisilessly by and permitted them to be 
burnt up, they would have been obnoxious to the charge of 
gross negligence. Underwriters are liable when the fire is the 
act of an incendiary and, @ fortiori, are they liable for the de- 
predations of thieves who avail themselves of the expesure 
which is unavoidable on such occasions, and which is incident 
to the attempt to save the goods for their benefit. 

Mr. Bryan cited no authority for the position that a mem- 
ber of a mutual insurance company had not the same rights 
under his policy that a third person has against an independ- 
ent underwriter. We can see no principle upon which to 
base the distinction. . 


Per Curio. Judgment affirmed. 
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JOUN C. SLOCUMB wv. JOHN C. WASHINGTON et al. 


Where slaves were hired out at high prices as rail-road hands for the purpose 
f grading the tract, it was J7eld to be relevant to the question of ordinary 
eare, to enquire, whether, by reason that the work is to be done along an 
extended line, at no particular peint of which there is a long detention, 
any better provision for lodging is usually provided by contractors of ordi- 
nary prudence than temporary buildings, and whether the one, in which 
the defendants’ slaves were placed, was as good as those ordinarily provi- 
led for that purpose. 

Where slaves, hired to werk on a rail-road track within a certain limit, were 
earried beyond that limit, to a place where they were ordinarily well lodg- 
ed and provided for, but wantonly deserted the defendants’ service in a 

enow-storm, by which they were frost-bitten and injured, it was Z/eld that 

the hirer was liable for nominal damages, but not for injuries arising from 
he exposure. 

AcTION ON THE CASE, tried before Sreruern, J., at the last 

Superior Court of Wayne. 

The declaration contained two counts: 

Ist. That the defendants had committed a breach of the 
terms of hiring of three slaves owned by the plaintiff. 

2nd. For a want of proper care in keeping and providing 
tor the slaves. 

The slaves in question had been been hired in 1856, to the 
lefendants as rail-road contractors, at eighty cents a day, and 
there was a stipulation that they should not be worked below 
Bear Creek. The defendants carried them te work below 
Rear Creek, and while there, in January, 1857, there came 
maheavy fall of snow. The slaves were out in this storm, 
ind returned to their master frost-bitten and otherwise injur- 
wt. The defendants offered one Chapin, who swore that after 
be- 
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low Bear Creek. One Cor testified, that he built the shanty 


the plaintiff agreed that the slaves might go 


tor the hands to stay in belew Bear Creek ; that the building 


was of green pine poles, and about thirty-five feet in length, and 
eighteen feet in width; that it had no chimney, but in the centre 
‘two logs were Jaid parallel, and the space between filled up 
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with earth, on which was made a fire for warming the hands; 
that holes were left at the crest of this cabin for the escape of 
smoke ; that loose plank were laid down on poles for the 
slaves to sleep on; there was an opening for a door, but no 
shutter, and the cracks of the walls were only stopped about 
two or three feet from the ground ; that twenty or more hands 
were put into the cabin to sleep; that there was plenty of 
wood and lightwood at hand ; that the slaves that remained in 
the cabin were not any way injured by the storm. 

It was also in evidence, that on application to Mr. Parrott, 
the manager, he refused to give the plaintiff’s slaves permis- 
sion to leave the shanty, and that they left of their own ac- 
cord, without the sanction of the defendant or any agent of his. 

The defendant then offered to show, that the nature of the 
rail-road work kept the hands but a short time at any one 
place ; that the shanty assigned to the hands, at this place, 
was as good as those usually erected for the business; which 
was rejected by the Court, who remarked, that he was of 
opinion that there was a want of proper care, as shown by the 
evidence of the defendant himself, and that the proposed evi- 
dence was immaterial. Defendants excepted. 

His Honor charged the jury, that if the contract was that 
the hands were not to be carried below Bear Creek, and the 
same had not been modified as stated by Chapin, and they had 
been carried below that point, and kept there until the snow, 
the plaintiff should recovei for all the damages which natur- 
ally flowed from the wrongful act of the defendants; but that 
if Chapin’s evidence was to be believed, the plaintiff was not 
entitled torecoveron thefirst count. Thaton the second count, 
if the jury believed the testimony of Cox, the defendants had 
evinced a want of ordinary care, and that plaintiff was enti- 
tled, at least, to nominal damages; that if the slaves had left 
the defendants’ service from suffering and necessity, and while 
on their way, were exposed to the hardship of the weather, 
the plaintiff was entitled to recover substantial damages, that 
is, such as naturally flowed from the wrongful acts of the de- 
fendants. The defendants excepted. 
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Verdict for the plaintiff. Judgment and appeal by de- 
fendants. 


Dortch, Strong and Husted, for plaintiff. 
J. W. Bryan and McLae, for defendants. 


Rcrriy, J. The verdict is entered on both counts, hence, 
if there be error as to either, the judgment must be reversed. 
The Court is of opinion, however, that there is error in both. 
As to the first: upon the supposition that the jury did not 
believe the witness to the plaintiff’s license to carry the slaves 
below Bear Creek, he would be entitled to nominal damages 
tor the breach of the contract, by the mere fact of carrying 
them there. But he would be entitled to no more, unless up- 
on evidence that he sustained greater damage in an injury to 
the slaves, by reason that they were carried beyond the point 
stipulated. Llere, there was no such evidence, unless it be, 
in the fact, that the defendants did. not there take that due 
care of them, which is the gravamen of the second count, and 
tor which they would be responsible, without reference to the 
vlace, at which there was a want of ordinary care. From 
the amount of damages, however, it is probably to be inferred 
that they were assessed upon the second count, which charges 
the defendants, as bailees for hire, with a want of due care of 
the negroes, whereby they became frost-bitten. 

It is plain, from the state of facts, as assumed in the instruc- 
tions, that the slaves became frost-bitten, not while in the ser- 
vice of the defendants, but on their journey to their master’s, 
in another county, and at a considerable distance, undertaken 
and performed without the directions of the defendants, and 
avainst the orders of their manager. It cannot be admitted, 
on that state of facts, with the supposition, in addition, that 
due provision had not been made for their health and com- 
fort at the place of their employment, that the defendants 
would be liable for a damage arising wholly after they left 
their serviee, from a long exposure in inclement weather ; 
since, although the slaves might not be obliged to remain 
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with the defendants, they might have sought shelter elsewhere, 
and it was their own act and fault thus to expose themselves. 
That would certainly be the rule in respect to a free servant for 
hire, and no reasons are distinctly seen fora contrary rule as to 
slaves, who have the same natural reason and instinet to eelf- 
preservation and eseape from bodily sufierings and dangers. 
But without regard to that, the Court is of opinion that there 
was no such want of ordinary care of the slaves as authorised 
them to leave the situation in which the defendants had plae- 
ed them, and, wilfully deserting their service, undertake such 
a journey in such severe weather. The defendants were 
bound to ordinary care, that is, such care as prudent men 
generally, under the same circumstances, and engaged in the 
same business, take of their own slaves. Ilence, it became 
material, in this case, to show what was the degree of care 
generally practiced by the persons, engaged in making rail- 
read embankments and excavations, in respect to the lodging 
of their own slaves employed in the work. For, certainly. 
one who hires himself or his slave to serve in a particular em- 
ployment, must be supposed to understand the usages and 
ordinary risks in that employment, and to contract in refer- 
ence to them. These slaves were hired as rail-read hands at 
high wages, for mere laborers, and, therefore, it was relevant 
to the question of ordinary care to enquire whether, by rea- 
son that the work is to be done along an extended line, at no 
particular point of which there is long detention, any better 
provision for lodging is usually erecicd by the contractors of 


ordinary prudence than temporary buildings for shelter and 


lodging, and whether that erected by the defendants was such, 
oras good as, are ordinarily provided for that purpose. The 
evidence to those points, was, therefore, improperly rejected: 
and, supposing it to have been received, it would have estab- 
lished the defense. Take the common ease of a man who 
hires himself as a wagoner, to drive the employer's wagon to 
markets, through the year. We know that, universally, they 
sleep in the open air, or lodge in the wagon in bad weather—- 
lying by at such periods as are too inclement for travelling. 
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Surely, if the wagoner should catch cold, or become frost- 
bitten on a long trip, it would be deemed but a natural inci- 
dent to the business in which he engaged, and no one wonld 
think of his having an action against his employer, because 
he did not furnish money to get better lodging. Still less, 
would the employer be held responsible for the chilblains 
brought on by the wanton and foolish exposure of the servant 
to excessive and unusual frosts. If, therefore, the provision 
made by these defendants, for their hands, was that which is 
ordinarily made by prudent men, in their business, and jas 
heen iound by experience to be sufficient for protection from 
suffering and disease, it was all they contracted to make, as 
far as can be implied by law, from their character as bailees 
for hire; and that, in this case, it was practically suilicient, is 
established by the fact, that about twenty other slaves remain- 
ed at the spot, sustaining, from the storm, no harm of any 
sort, as would doubtless have been the case with these slaves, 
had they not undertaken to breast it, rather than remain in 
their quarters and keep themselves warm with the abundant 


supply of fuel at hand. 
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Den on th eof JAMES CARAWAY %. A. CHANCY, cf. ald 
W] i ( . } { re jst 
ne ex ) ct on ( ‘ lf must | 
1] y i =] fest « uit 
7) Laas . a eae ee hee. a 
r the runn and markin » variant from that answering thi 
i ( a lk ( ey ce ean at all control its) Guere 2 But. certainly, 
he ¢ short of a runnii nel maarkin 2 swith such decw 
, j : , 
i v uiOW i to ive t chi I ok iti ’ sth a par- 
dar line was the true one between the tracts, and acts of ownership up 
to it by the claimants on both sides of it, do not tend to prove such Ccolhi- 
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Action of Esrcrment, tried before Dick, J., at the last 
Spring Term of Beaufort Superior Court. 

The principal question in controversy, was the location of a 
deed from William Missell to Joseph Gainer, dated 28th of 
May, 1793, the calls of which, are as follows: “ Beginning 
at a pine on the Little Pine Log, and running a straight course 
to the Great Pine Log; thence down the said Pine Log 
Branch to Joseph Gainers line, &c.” It was agreed that the 
letter I, in the annexed plat, was the beginning of the deed, 
and that the line I K, is the nearest straight course to the 
Great Pine Log Branch. The plaintiff contended that I k 
was the first line of the deed 

The defendant contended that I G was the true line, and 
introduced one James F. Latham, a surveyor, who proved 
that at G there was a marked pine, and that along the line I 
G, there were marked trees that appeared to have been mark- 
ed twenty or thirty years ago. 

One Lobert Gurganus testified that about thirty years ago, 
he was present at the running of the dividing line between 
Jonathan Caraway, under whom the plaintiff claims, and 
Joseph Gainer; that they run the line IG; that there were 
no marks along the line; that the parties set up a stake, and 
agreed to mark it at some future time, they were running to 
hit a marked pine, and came within a few feet of it; that he 
saw the marked pine at G on that day, and it was agreed be- 
tween the parties, then present, that it was the corner of the 
Missell deed; that it had been shown to the witness as such 
corner by the father of the plaintiff about ten years before 
that time. 

Other witnesses testified that both Jonathan Caraway and 
the Plaintiff had repeatedly acknowledged that 1G was the 
true line between them and Gainer, and that G was a corner 
of the Missell deed; that the father of James Caraway and 
James Caraway had worked up to the line I G on the east, 
and that Joseph Gainer had done the same on the west side 
of it more than thirty years ago, and that his widow had cut 
wood up tol G after the death of Joseph Gainer, and that 
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others of the heirs of Joseph Gainer, had cut fire-wood and 
made tar-kilns west of I G, but close up to it on the part now 
contended for by the plaintiff’s lessor. 





The plaintiff’s counsel requested the Court to instruct the 
jury that there was no evidence that the line I G was run or 
marked as a line of the deed at the time it was made, or that 
the point G was established and marked as a corner, at that 
time; that there being no call for any marked line or corner 
in the deed, in law, the line must run from I to K. 

On this point, his Honor instructed the jury that the law re- 
quired the line to go along I K, unless the defendants had sat- 
istied the jury that the line was actually run between I and G 
at the time of making the deed, and that the defendants had 
offered evidence on that point, but that the jury must be sat- 
istied that it was actually run at the time of the making of 
the deed, and then they would go to the line actually ran.— 
Plaintiff excepted. 

Verdict for the defendant. Judgment and appeal by plain- 
tiff. 


Shaw and Donnell, for the plaintiff. 
No counsel appeared for the defendant in this Court. 
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Rerrix, J. The description in the deed from Missell to 
Gainer, is not complex, calling for several objects which, up- 
on the evidence would carry the lines to different points, but 
it.is simple and turns out to be consistent in all its parts. It 
“begins at a pine on the Little Pine Log, and runs thence, a 
straight course to the Great Pine Log; thence down the said 
Pine Log to Joseph Gainer’s line; thence along his line to 
the Little Pine Log, thenee up Little Pine Log to the first sta- 
tion.” It isadmitted that the beginning pine stands at I, in the 


_ 
‘ 


plat, and it appears by the plat that the line B, II, C, is the 
line of Joseph Garner mentioned in the foregoing description. 
It is to be observed in the first place, that there is neither 
course nor distance given in the deed, por any tree called tor. 
te a line or as a corner, except the pine at the beginning.— 
The question in the ease then, is, how the first line is to go: 
to Big Pine Log Creek, certainly, as a natural boundary which 
is called for, and it must go there by the most direct and 
shortest line, since there is no diverging course given, nor 
any particular object on the creek as the corner. That is the 
construciion of law on the calls for the first line, and it is 
found by mensuration, that L K represents the line answering 
to that constrnetion. It might, perhaps, be varied, if there 
were other calls in the deed for the subsequent lines, which 
would show that it was not really the terminus of the first 
line. But there is no part of the description as to the other 
lines, which can conflict with the construction establishing 
I Kk. Upon the face of the deed, therefore, that line is the 
trne one, and it wasso laid down in the instructions to the jury. 
But his Honor held that it might be varied from the call, if 
another, 1G, for example, was actually run at the time of 
making the deed, and that such line, then actually run, is the 
boundary in Jaw. The position invelves two question as ap- 


plied to this case. The one is, whether it be true, in law, that 


the running or even marking a line different from that an- 
s#ering the calls of the deed, can control the calls of mesne 
conveyances ; which has been gravely questioned more than 
once; Wynne v. Alewander, 7 Ire. Rep. 237. But this case 
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does not require that point to be decided ; for another ques- 
tion obviously presents itself here; which is: whether there 
was evidence on which it ought to have been left {o the jury 
find that the line IG “was actually run at the time of 
making the deed.” Cases have’ gone the length of saying that 
marked trees corresponding in age, though not called tor, may 
control course and distance or the like, ina patent. Suppos- 
ing that rule may be applicable to mesne conveyances, alse, 


it cannot with respect to them, extend further than it ddes to 
grants from the State. The runuing and marking then, must 
be contemporaneous with the execution of the couveyance, 
and that is ascertained by the yearly aanulur lamine of the 
tree, thus raising the presumption that the survey and mark- 
ing were for the particular tract conveyed, or intended to be 


conveyed, Of such a running, as it is called, nothi 


‘ing less 
than the contemporaneous marking has been deemed suili- 
cient, or competent evidence. Ilere the pine at 1 was marked 
nudis established; but there was not aimark on the line from 
I to G, until a survey about 1829, while the ~ was made 
in 1793. It is true, the pine at G, was marked before 1829, 
but when, or for what on e, Is not stat “ at all Ilere, that 
deticiency of evidence w: 3 supplied by other evidence, that 
persons, under whom he: parties claim bad agreed, or admit- 
ted that the pine at G was the corner of the tract conveyed 
ry Missell, and had respectively performed acts of ownership 
up to the line I G, as the line between them. Upon the ques- 
tion of boundary, that is not evidence of iself, for such ad- 
missions and acts cannot change tle identity of the thing de- 
scribed and conveyed in the deed, as that would be to change 
the description by parol and acts 7a pois. It may be proof 
in aid of marks, that the conveyance was founded on a partic- 
ular survey and marking. Beyond that, it seems most dan- 


verous to carry the exception to the general rule of law, that 
a deed speaks for itself and by itself, when there is no ambi- 
guity, but a consistency in the description given init. Ther’ 
are here, no vestiges of a survey and marking, from which a. 
jury could pos sibly infer, that the line was “run” for this sale, 
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and that the parties adopted that running in the attempt to 
describe the land in the deed. It was, therefore, erroneous, 
to snbmit the point to the jury, and there must be a venire de 
novo. 


Per Curiam, Judgment reversed. 


STATE v. JOHN STARLING, 


Every one is presumed to be of sound mind, until the contrary is proved. 
On questions of sanity the rule as to reasonable doubt does not apply, but it 
is for him, that alleges insanity, to prove it as other material allegations are 


proved. 


Inpictment for the murder of one Sally Cotton, tried before 

Suernern, J., at the last Spring Term of Lenoir Superior 
Jourt. 

The prisoner's counsel admitted the killing, and put the de- 
fense on the ground of delirium or temporary derangement, 
produced by long continued drunkenness. The prisoner went 
to the house of the deceased in October last, armed with a 
rifle, called her to the door, and as soon as she appeared, 
discharged the gun and killed her. The Court charged the 
jury as follows: ‘* These facts being proved, the law adjudges 
it to be hurder. The counsel have requested me to charge 
you that, in case of areasonable doubt in your minds, respect- 
ing the guilt of the prisoner, you ought to acquit him. I ad- 
mit the rule to be true, but I dissent altogether from the pri- 
soner’s counsel in respect to its application here. If the ques- 
tion before you was, whether the prisoner did the act, it would 
apply ; and if there were a question, whether the deceased 
came to her death by reason of the wound, which the prisoner 
Pave, it would apply; but where he admits the killing, or it 
is proved, every matter of mitigation or excuse must come 
from him. He is not required to show the matter of excuse 
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beyond a reasonable doubt, but must offer such testimony as 
will satisfy you that his defense is established. He must 
prove his case as you would require the proof of any fact, 
about which parties are at issue. Reasonable doubt, in the 
humanity of our law, is exercised for a prisoner’s sake, that 
he may be acquitted if his case will allow it. It is never ap- 
plied for his condemnation.” Prisoner’s counsel excepted. 

Verdict for the State, finding the defendant guilty of mur- 
der. Sentence and appeal. 


Attorney General, for the State. 
J. W. Bryan and Strong, for the defendant. 


Pearson, C. J. Every one is presumed to be of sound 
mind until the contrary is proven ; Best on Presumptions, 57 
and 170. This rule is necessary for the due administration of 
the law, as well in the criminal as on the civil side of the dock- 
et, and there is no reason for relaxing it. 

His Honor made the application of the doctrine as to “a 
reasonable doubt” to the question involved in the case, cor- 
rectly, with much clearness and force of statement. We wil! 
not enter into a discussion, becanse the matter is settled, and 
there is no consideration for treating it in any aspect as an 
open question ; State v. Johnson, 3 Jones’ Rep. 266; State v. 
Craton, 6 Ire. Rep. 164. There is no error. This opinion 
must be certified to the Superior Court, to the end, that fur- 
ther proceedings may be had according to law. 


Per Curtaq, Judgment aftirmed. 


JOHN M. MOREHEAD v. JOHN L. BROWN ef al. 


Where there are two counts in a declaration, and evidence given on both, 
and a general charge by the Court on the facts applying to each count, a 
general verdict on both counts, is not erroneous. 
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In a question of diligence and ordinary care, in the storing and keeping of 
eotton, it is competent to prove the custom of the place where the contract 


was made, as to | a r ol sto Ine and keeping that article there. 

Where a Judge, in the } ess ofa trial, erroneously decided against the re- 
enti of ev eas acertain faet, bet alterwards, in giving Instrue- 

ns to i to consider the iact as proved, and to give the 

party. off fit ol i making up their verdict, it was 
Held io N ) i orl verdict 
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was Jfefd to be a want of ordinary care, which made the defendants hable 


rr. as bailees, tried before Catpwent, J.. 


Action of AssuMps 
at the Spring Term, 1559, of Guilford Superior Court. 

The plaintif? declared on two counts, one against the de- 
fendanis as bailces, to keep a quantity of cotton in-store, for 
hire, ata fixed price, and the other, upon a special contract 
to cover the cotton, so as to protect it from the weather. 

There was no dispute as to the fact, that the defendants had 
agreed, for hire, to keep the plaintiff's cotton in an enclosed 

let in the town of Charlotte. In March and April, 1854, the 
defendants received the vreater portion of plaintiif’s cotton, 
umounting to 850 bales, and placed it in an open lot, but it 
was not covered during the time it remained there. 

The cotton was mostly from South Corolina, and was, mueh 
of it, in bad order when delivered to the defendants, for the 
want of roping, and the bags being torn and rotten. The 
sumnmer, it was proved, was a very wet one, in consequence 
thereof, the cotton was much wetied. That next to the ground 
had been placed on poles, laid at intervals on brick bats, but 
as the ground became soft, from the continued moisture, the 
poles sank under the ground, and the lower bales were wet- 
ted and stained, much of it became rotten, and was unfit for 
any use whatever. It was in evidence, that the cotton was 

Pinjured to the extent of 50 or 60 per cent. There was evi- 
dence also, that the defendants agreed to receive the plain- 
tiff’s cotton and to keep it covered. 
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The defendants proved that the plaintiff, for several months 
in the spring, had limited them to the price of 75 cents per 
hundred for hauling the cotton to Leaksville ; that the price 
was lower than the wagoners were willing to take, and in 
consequence thereof, the cotton was delayed in the hands of 
the defendants, and that it was not until the plaintiff offered 
one dollar for the service, that it was sent on, which was in 
the summer and fall ensuing. The defendants offered evi- 
dence, going to show, that there was a custom in the town 
of Charlotte, at the time this commodity had been received 
there, to store it without covering; this evidence was object- 
ed to and ruled out, there being no evidence that plaintiff 
had knowledge of any such custom. Afterwards, the Judge, 
in charging the jury, told them, that on consideration, he had 
come to the conclusion, that the evidence offered by the de- 
fendants, as to the custom of storing cotton in the town of 
Charlotte, was proper for their consideration, and that they 
were to take it as if the fact had been proved, as alleged by 
the defendants, and act upon it accordingly. The defendants 
excepted to the exclusion of the testimony offered. 

Ilis Honor charged the jury, that it was for them to say, 
whether the special contract had been proved as alleged, and 
it so, to give the plaintiff damages for the injury they believed 
had ensued from the fact of the cotton being left so long un- 
covered. Ile also charged them, that the defendants were 
suilty of negligence in permitting the cotton to sink down 
into the water and mud, and to remain in that condition with- 
out removing it themselves, or informing the plaintiff of it. 
Defendants’ counsel again excepted. 

Verdict for the plaintiff. Judgment and appeal by the 
defendants. 


Fowle and Morehead, for the plaintiff. 
McLean and Gorrell, for the defendants. 


Barrix, J. Ifthere be two distinct counts in a declara- 


tion, and the plaintiff offer evidence on oneof them, only, and 
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not on the other, and the Court instructs the jury on both, a 
general verdict on both will be erroneous, for the manifest 
reason, that it does not appear that the verdict was not given, 
in part at least, upon the count on which there was no evi- 
dence. But if, in such a case, the Court charge the jury only 
on the count on which the evidence was given, the general ver- 
dict will be taken to have been rendered on that count only, 
and will not, therefore, be erroneous; Jones v. Cook, 3 Dev. 
Rep. 112. In the case now before us, there was evidence 
given, tending to support both counts of the declaration, which 
prevents the general verdict from being wrong, unless his 
Honor committed an error in admitting or rejecting testimony, 
or in his instructions, in relation to one, or both of the counts. 

The counsel for the defendants contend that he did err in 
rejecting the testimony offered by them to prove that it was 
the ¢ustom, in the town of Charlotte, to store cotton bales 
without covering them, and that the error was not cured by 
his telling the jury, after the arguments were closed, that they 
might regard the testimony as having been admitted, and 
might take it into consideration in making up their verdict. 
The question then, is, was the testimony admissible, and if it 
were, was the error, committed by his Honor in rejecting it, 
corrected by the course which he pursued afterwards in rela- 
tion to it. 

We are decidedly of opinion that the proof of the usage was 
admissible, as is abundantly shown by the-authorities referred 
to by the defendants’ counsel. Story on Bailments, 9, 10, 256: 
Moore v. Eason, 11 Ited. Rep. 568. The case of Winder v. 
Blake, 4 Jones’ Rep. 332, cited by the counsel for the plain- 
tiff, is not in opposition to this doctrine. Although no special 
custom can be recognised as having grown up in this country, 
the effect of which is to supersede the common law, yet a custom 
or usage relating to the trade or business of a particular place. 
where a contract is entered into, may be shown, for the pur- 
pose of annexing incidents to, and explaining the meaning of 
terms used in such contract; Moore v. Eason ubi supra ; 
Hutton v. Warren, 1 Mees. and Wels. 466. 























JUNE TERM, 1859. 371 





Morehead vo. Brown. 





From this it appears, that his Honor erred in rejecting the 
testimony offered to prove the usage of the town of Char- 
lotte, in relation to the manner of storing cotton bales; and 
the question remains whether, upon becoming satisfied of his 
error, he took means, which were effectual for removing it. 
Upon reflection, and after some hesitation, we are satisfied 
that he did; and that the defendants have no just cause to 
complain of the result. The ground upon which the counsel 
tor the defendants contend that the error was not cured, is, that 
the course pursued by his Honor deprived them of their rights 
to address an argument to the jury upon the effect of the tes- 
timony, whereby a different verdict might possibly have been 
produced. The reply is, that the counsel did not ask permis- 
sion to address the jury upon the effect of the testimony, ‘after 
his Honor had informed them that they might consider it as 
being before them. Ilad such permission been asked, even 
at that late stage of the trial, we have no reason to suppose 
that it would have been refused. Another reply is, that it is 
now settled, that even in the trial of a capital case, it is not 
error in a Judge to permit witnesses, who have been previ- 
ously examined, to be recalled and re-examined, under cer- 
tain circumstances, after the jury had retired to consider of 
their verdict; State v. Sélver,3 Dev. Rep. 332; State v. 
ash, 12 Ive. Rep. 882; State v. Weaver, 13 Ire. Rep. 491; 
State v. Noblett, 2 Jones’ Rep. 418. In none of those cases 
does it appear that the counsel for the prisoner addressed the 
jury after the witnesses had been re-examined ; yet, we can 
plainly see that the exercise of a right to do so, would have 
been as valuable to them, in those trials, as it was in the case 
now under consideration. . 

Upon the whole, there is nothing shown in the errors as- 
signed by the defendants, in their bill of exceptions, by which 
we can discover that they were injured. It is stated, that 
there was testimony introduced by the plaintiff, tending to 
prove that the defendants had agreed to put the cotton bales 
under cover; and that, so far as we can see, was fairly sub- 
mitted to the jury. So, there was abundant testimony to show 
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that the defendants, as common bailees, for hire, had not ta- 
ken the same care of the cotton as a person of ordinary pru- 
dence would have done. There is not the slightest doubt that 
it, was their duty, when the cotton bales, owing to the wet 
season, sank into the mud and water, to have had them taken 
up and put in a drier place. For the neglect to do this, they 
were responsible as bailees independent of any contract to 
have the cotton covered over. 

Not being able to discover any error of law in relation to 
either of the counts, the judgment, upon the verdict, must be 
affirmed. 


Per Curiam, Judgment aftirmed. 
~ 





JOHN HOWARD, fo the use of A. G. BRADY v. ABRAM STUTTS. 


The admissions of an agent, while he has the business in hand, are competent 
against the principal. ; 

Whether an officer, who has a judgment and execution in his hand, and who 
made default in the collection, so as to subject him to an action, is at liberty 
to pay the-amount to the creditor and, treating the matter as a purchase, 


have the debt collected fer his own use,—quere ? 


Action of pest on a former judgment, tried before Hearn, 
J., at the last Spring Term of Moore Superior Court. 

This was a suit commenced by warrant, and carried by ap- 
peal to the Superior Court. It appeared that in 1846, the 
plaintiff, placed in the hands of one John Dunlap, a deputy 
sheriff, a bond for $10 474 for collection, and the officer caused 
a warrant to be issued on the same against the defendant, and 
returned the same, executed by him, upon which a judgment 
was obtained for the amount of the bond and an execution 
taken thereon; that upon the paper containing the judgment 
and execution was endorsed, in the hand writing of Dunlap, 
a credit for $4 56, dated July, 1848; that in June, 1854, an- 
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other warrant was issued in the name of the plaintiff to re- 
vive the said former judgment, which was also executed by 
the said Dunlap as deputy sheriff, the claim being yet in his 
hands. A judgment was then rendered according to the form- 
er judgment, neglecting, or overlooking the credit of $4 56 
endorsed on the former judgment, and executions issued there- 
on, but it did not appear what was done with them; that 
thereafter, A. G. Brady, who now seeks to collect the debt 
in the name of of the plaintiff, obtained it from Dunlap the 
deputy; that in March, 1856, the present warrant was issued 
at the instance of Brady to renew his former judgment, pur- 
chased as aforesaid, upon which a judgment was rendered al- 
lowing the endorsed credit of 1848, from which the defend- 
ant appealed. The plaintiff having proved his formance: 
ment, closed his case. 

The defendant introduced one Ritter, a deputy sneer 
executed this warrant. He proved that before returning the 
warrant, he notified the plaintiff, Howard, of the time and 
place, and plaintiff told him he had no claim against the de- 
fendant; that he had received his money, or had been paid 
his debt, or words to that effect. The defendant then of- 
fered in evidence the receipt or credit in the hand writing of 
Dunlap, the officer, for $4 56, as a payment of so mnch of the 
debt. This was objected to by plaintiff’s counsel, and exclu- 
ded by the Court. It was then offered as an admission by 
Dunlap as plaintiff’s agent, which was rejected, the Court re- 
marking, that in view of the present state of the proceedings, 
the admission of the plaintiff, if he had been present making 
the same, would be incompetent, and the credit could not be 
allowed unless with the plaintiff’s consent. The defendant 
then introduced a witness, and offered to prove that Dunlap, 
the deputy sheriff, who had the debt in his hands, and while he 
so had it, admitted he had received some other amount of mo- 
ney from the defendant in payment thereof, and that he gave 
the defendant a receipt therefor, to be applied in payment or 
part payment of this debt, but defendant lost it, and that he, 
Dunlap, then had it among his papers. This evidence was ob- 
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jected to, and rejected by the Court. Defendant again excep- 
ted. 

The plaintiff then offered to examine Dunlap, which was 
objected to by defendant. Ile then tendered Dunlap to de- 
tendant to be examined by him, which he declined to do.— 
The Court charged the jury, that they could not look behind 
the judgment now declared on, and allow the credit endorsed 
on the former judgment; that they should consider the evi- 
dence offered by the defendant to prove the payment of the 
debt ; if, from the testimony of Ritter, they were satisfied 
the plaintiff received payment of this debt from the defend- 
ant, then they should render a verdict for the defendant; but 
if from the testimony they were satisfied plaintiff received his 
money from Dunlap, or any other person than the defendant, 
such adyancement of the money would operate as a purchase 
of lie debt by the person advancing the ioney, and not as a 
payment of the debt, and the plaintiff would be entitled to 
their verdict. Defendant excepted. Verdict for plaintiff— 
Judgment. Appeal. 


* McDonald, for the plaintiff. 
Kelly, for the defendant. 


Pearsom, C. J. We concur with his Honor in the opinion, 
that no payment made prior to 1854, the date of the judgment 
now sued on, was admissible. That judginent concluded up 
to the time of its rendition, and the defendant lost the benefit 
of any payment previously made, under the rule “good mat- 
ter must be pleaded in apt time, due form, and proper order.” 
But, as we understand the case, the admissions of Dunlap, 
which the defendant offered to prove, had reference to a pay- 
ment made after the judgment in 1854, and so, did not come 
within the principle. This is to be inferred from the connec- 
tion in which the point is stated, and particularly from the 
fact that the plaintiff offered to allow Dunlap to be examined 
in regard to this alleged payment. Viewed in this light, it 
was error to reject the evidence. The admissions of an agent, 
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while he has the business in hand, are competent against the 
principal ; a receipt is merely an admission reduced to writing. 

Hiis Honor was of opinion that an officer who has held a 
judgment in hand for several years, so as to be liable to an 
action for a neglect of duty, is at liberty to pay the amount 'to 
the creditor, and, treating the matter as a purchase, have the 
debt collected for his own benefit. Whether it be not against 
public policy to allow an officer, who has taken judgment and 
has, or ought to have sued out an execution, to evade, in this 
manner, the effect of his neglect of duty, is a consideration 
into which we will not enter, and is alluded to simply to’ say 
we express no opinion in regard to it. Venzre de novo. 


Per Cvriam, , Judgment reversed. 





HENRY T. WILSON v. MARTIN SHULKIN. 


Where a ferryman received an unusual number of horses and mules, which 
were mostly unconfined, and which he believed to be skittish, upon his fer- 
ry boat, which was not provided with guards, and which had a spike five 
inches long sticking perpendicular in the gunwale, with which a horse was 
killed, it was Zeld to be gross negligence, and that he was liable for the 
loss, notwithstanding an agreement with the owner of the beasts, that he 
would risk the danger from the excess of numbers. 

Whether a common carrier can make a valid agreement with a customer, by 
which his common law liability be diminished— Quere ? 


AcTION ON THE CASE against the defendant as a common car- 
rier, tried before Person, J., at a special Term of New Han- 
over Superior Court, (January, 1858.) 

The defendant was the owner of a public ferry, near Wil- 
mington, across the Cape Fear and Brunswick rivers, (Eagle’s 
Island being between them) and took tolls for transporting 
men, horses, &c. The plaintiff had certain horses and mules 
carried over the ferry, and in the passage, one of the horses 
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was thrown partly out of the flat, and falling upon an iron 
spike or pin several inches long, which was fixed in the side 
of the flat (at the place where an oar-pin usually is,) was pen- 
etrated. by it in the lower part of the belly, so that it died of 
the wound shortly afterwards. 

One J2ouse swore that when the plaintiff came to the Bruns- 
wick ferry, having a considerable number of mules and horses, 
the ferryman said he should have to take a part of them at a 
time, that they looked skittish, and if all of them were taken 
at once, some of them would likely be injured. The plaintiff 
insisted on taking all of them at once, and said, “if the flat 
will hold them I will take the risk.” The ferryman said, “I 
will risk the flat if you will risk the horses and mules.” Two 
horses were first led in by a servant of the plaintiff, and held 
in the forward part of the flat; the mules, being loose, were 
driven in after them, and two ‘ther horses were held by an- 
other servant of the plaintiff in the after part of the flat. The 
flat was open and had no guards, or other barriers, to keep the 
animals on it. No oars were used, but the flat was pulled over 
the river by means of a hawser, stretched from bank to bank. 
The iron spike or bolt mentioned, was about five inches long, 
and.stood perpendicularly in the gunwale of the boat, about 
opposite to where the first horses were placed, one of which 
was that killed. There were two persons acting as ferrymen. 
After getting within twenty or thirty yards of the shore, the 
mules became frightened, made a rush forward and crowded 
the two horses in front, so that one of them fell with a hind 
leg out of the boat, across the gunwale and upon the iron 
spike or pin. The ferrymen both became alarmed and jump- 
ed over-board, one from the bow, and the other from the stern 
of the boat. Before this, the mules had made a start, and the 
front ferryman, with a piece of plank which he used for pull- 
ing the boat, had, with the assistance of the plaintiff’s servant, 
kept them back. Neither of the plaintiff’ 8 servants jumped 
over-board or left the flat until it reachéd the shore. 

The plaintiff’s counsel contended— 

1st: That a common carrier could not limit his liability by 
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reason of what was said by the plaintiff, abont taking the 
risk. . 

2ndly. That even if he could, yet the ferryman was guilty 
of gross negligence, and on that account liable. 

The defendant contended that the plaintiff’s agreeing to 
take the risk, so limited the ferryman’s liability, in law, as to 
make him responsible for gross negligence only, and that the 
evidence did not make out such a case. 

Upon the first point the Court charged as the defendant con- 
tended. 

Upon the second point, his Honor told the jury, if they 
should find that the ferryman took all the mules into an open 
flat without guards, or other barriers, when he thonght it like- 
ly that some of them would be injured, they being skittish, 
and most of them not confined in any way, and that an iron 
spike or bolt, was sticking upright in the gunwale as deserib- 
ed by the witnesses, and that both of the ferrymen jumped 
over-board when it was not necessary for their safety to do so. 
(for the law did not require they should run the risk of their 
lives or great bodily harm by staying) instead of standing 
their ground, and endeavoring to prevent accidents, in law, it 
constituted a case of gross negligence, and they should find 
for the plaintiff. Defendant’s counsel excepted. 

Verdict for the plaintiff. Jndgment and appeal by the de- 
fendant. 


London and Strange, for the plaintiff. 
Baker, for the defendant. 


Barrie, J. Upon the first question which was presented 
at the trial, and which his Honor decided in favor of the de- 
fendant, it is unnecessary for us to express any opinion. The 
inquiry, (if the case required that we should go into it) wheth- 
er any circumstances would authorise the owner of a ferry to 
stipulate for a restriction of his liability, as a common carrier, 
with any person who might come to be transported, would be 
not less interesting than important. It is easy ‘to see that the 
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allowance of such an authority might, and probably would-be 
made the means of great imposition upon travellers. On the 
other hand, there might be many cases, of which the one be- 
fore us is a striking instance, in which it would seem to be 
hard not to permit a relaxation of the stern rule of the com- 
mon law. The elaborate arguments of the counsel have pre- 
sented in a strong light the difficulties which surround the 
subject, and prudence, as well as duty, requires that we shall 
not venture upon a decision until a case shall come before us 
which imperatively demands it. 

From our declining to express any opinion upon the first 
question, it will be seen that we concur with his ILonor upon 
the second, which is decisive of the case. 

Supposing, that under the circumstances in which he was 
placed, the defendant had a right to enter into an agreement 
with the plaintiff for restricting his common law liability, it is 
conceded that he still remained responsible for gross negli- 
gence, and the question remains, was he guilty of that? Af- 
ter mech reflection, we are of opinion that he was. We can- 
not well conceive of any good reason why a ferry-boat, used 
for the transportation of live stock, which is .carried across 
the stream by means of a hawser, should have an iron spike, 
pin, or bolt, five inches long, standing perpendicularly on the 
gunwale. It is said that it was an oar-pin, but the case states, 
expressly, that no oars were used, and as there were no guards 
to the boat, and nothing else to prevent the horses or mules from 
beinginjured by the pin, it ought either to have been taken away, 
or so covered, as to destroy its dangeronsness. We do not lay 
much stress upon the fact that the ferrymen jumped over- 
hoard, as it does not distinctly appear whether that was before 
or after the horse was killed. Our decision is put distinetly 
upon the ground that it was gross negligence in the defendant 
to have a boat, in which horses and mules were to be trans- 
ported, with an iron spike five inches long, so located that 
there was a reasonable probability of one or more of the ani- 
mals: being injured by it. 

Per Curtay, Judgment affirmed. 
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STATE io the use of AARON FORNELL AND WIFE v. JOHN KOONCE 


Administrator. 


It was not the intention of the Legislature in the statute; Revised Code, chap- 
ter 54, section 6, to make it a breach of the clerk’s official bond, to omit 
entering the names of the justices, present in court, appointing a guardian, 
either on the docket, or on the bond, or both; but that in these particulars 
the act is merely directory. 


Action of pest upon the official bond of a clerk, tried be- 
fore Sueruern, J., at the last Term of Jones Superior Court. 

The breach of the bond, assigned by the plaintiffs, was, that 
the defendant’s intestate, one Hammond, was the clerk of the 
county court of Jones, and that at June Term, 1842, of that 
court, one Caleb Hewett, was appointed guardian of the rela- 
tors, and that said clerk omitted to record on the docket of 
the court, and on the bond taken from the guardian, the 
names of the justices of the peace present, when the said ap- 
pointment was made. - 

On the trial, the transcript of the record of Jones County 
Court, for June Term, 1842, was produced, and by that, it ap- 
peared that the names of the justices, present in court when 
the guardian was appointed, were entered on the docket. It 
appeared that they were not inserted on the guardian bond. 

Ilis Honor charged the jury upon several points, to which 
exceptions were made ; but as both the charge and the excep- 
tions become immaterial, from the view taken of the case in 
this Court, it is deemed needless to state them. 

Verdict for the defendant. Judgment and appeal by 
plaintiffs. 


McRae and Green, for the plaintiffs. 
Haughton and J. W. Bryan, for the defendant. 


Pearson, C. J. Without entering into a consideration of 
the three points made by his Honor in the Court below, it is 
sufficient to say that, upon a mere general view of the subject, 
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we concur in the result at which he arrived—that the plain- 
tiff was not entitled to recover. This Court is of opinion thiat 
the bond of the clerk does not cover the matter assigned as a 
breach. That position, we think, is sustained by the anthori- 
ty of Jones v. Biggs, 1 Jones’ Rep. 364, and the reasoning upon 
which it is founded. Common sense must be invoked to aid 
in the construction of statutes, and courts should be careful 
not to be led, by sticking to the letter, into consequences that 
are against reason, and such as could not have been intended 
by the makers of the law. ‘The clerk is required to make a 
record of, and enter at large on the docket, the names of the 
justices who are present at the granting of a guardianship ; 
and he is also required to make the same entry on the guar- 
dian bond. The purpose of this requirement is to furnish an 
easy means of proving who of the justices were on the bench, 
in the event that they have been guilty of such negligence, in 
respect to the sureties taken on the bond, as to be liable to the 
action of the infant, according to the provisions of the statute. 
If thi was the only mode of proof by which the liability of the 
justices could be fixed, there would be some reason for suppos- 
ing that the clerk onght to make himself liable by not furnish- 
ing it. But it being simply a cumulative means of proof, the 
inference, that it was the intention tosubject the clerk to liability 
for the whole amount of the estate of the infant, is against rea- 
son ; particularly, where, as in our case, the names of the jus- 
tices are recorded and entered at large on the docket, so as to 
furnish the proof as to their identity, sufficient to charge them, 
provided, they have subjected themselves to liability ; for it 
then amounts to this: the clerk is liable for simply omitting 
to enter the names of the justices on the guardian bond, al- 
though the same matter appears at large on the docket, where- 
by the entry on the bond becomes mere surplusage! And this 
too, by way of implication. Asis said in Jones v. Biggs su- 
pra, “If so great a change in regard to the liabilities of 
clerks had been contemplated, it is natural to have expected 
to find the law under the head of “ clerks,” accompanied with 
a requisition that, the penalty of their bonds should be in- 











JUNE TERM, 1859. 381 





State v. Hogue. 





creased,” and it is also natural to have expected that this hea- 
vy liability should be imposed in express terms, like that of 
the justices, who are guilty of negligence in respect to the 
sureties taken, and that the clerk should. be allowed a fee for’ 
making the entry upon his docket, and also upon the bond. 

After a full consideration of the subject, we are satisfied 
that the statute is merely “ directory,” and that it was not the 
intention of the Legislature to make an omission of the clerk, 
either in one, or both of these particulars, a breach of his offi- 
cial bond. There is no error. 


Per Cvrram, Judgment affirmed. 





STATE v. ERASTUS HOGUE. 


The character of the deceased, as a general rule, is not invdlved in the issue 
of murder, and is, therefore, inadinissible. 

Where it appeared that the prisoner had prepared a deadly weapon, with an 
intention to use it, in case he got into a fight with the deceased, and went 
to a particular place for the purpose of meeting with the deceased, and of 
having a conflict with him, it was Held to be murder, and not man-slaugh- 
ter. 


IxpictmMent for muRDER, tried before Dick, J., at the last 
Spring Term of Wake Superior Court. 

The defendant was indicted for the murder of one Sherwood 
IH. Parrish. 

The latter was employed at Winton’s Ilotel, in the city of 
Raleigh, and the prisoner had been a boarder there. On the 
evening of the day in question, the deceased was in the room 
where the supper table was set, and after the usual signal the 
door was opened, and the boarders commenced entering; the 
deceased stood beside the door, in the inside, with a stick 
under his arm, and a pistol in his right hand, and as Hogue 
was about to enter, Parrish presented himself in his way and 
immediately popped the cap before him; whether the) pistol 
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was in the direction of his person or not, was left doubtfal by 
the testimony. The prisoner seized the pistol, wrenched it 
from the hand of the deceased, and immediately commenced 
stabbing him. He gave him several stabs, and then pushed 
him upon a side table and gave him several more while in 
that position, of which he immediately fell dead. There was 
evidence of a previous quarrel about dinner time, and subse- 
quently, various threats from the prisoner, to the effect, that 
he would enter the supper room and eat his supper there, and 
if Parrish opposed him, he would slay him. There was evi- 
dence, that he procured the knife with which the homicide 
was done, for the express purpose of using it in that way; 
that Parrish had that day demanded of Ilogue his bill, and 
told him he could board no longer there ; that he asked Win- 
ton, the tavern keeper to let him go in to supper, which he 
declined. ILogue begged him to let him go in, and offered 
him a large price if he would do so, but on the landlord’s still 
persisting in the refusal, he declared vehemently that he would 
goin at all hazzards, or, any how. Some of’ the witnesses swore 
that Winton did not refuse him expressly, but as he turned 
off, said in reply to the prisoner’s declaration, that he would 
goin to supper, “well.” There was evidence tending to 
show, that the defendant bought the knife in question, for the 
express purpose of using it in a fight with Parrish, and that 
he, in various instances, declared that, if Parrish attempted to 
prevent his entering the supper room, he would kill him. 
One witness said he saw the prisoner, about a half minute be- 
fore the bell rang for supper, open his knife, and put it, open, 
up his coat sleeve. One other said, that immediately after 
the transattion the prisoner came into Cook’s shop, where he 
was, and said “ he had killed the damned rascal ;” that Cook 
asked him what he had in his hand, the prisoner showed him 
a knife and said, he “ went to old Karrer’s and bought it for 
him,” and said, “don’t you see the blood on it.” There was 
much other testimony not material to be stated. All the tes- 
timony was submitted to the jury, with instructions, not ex- 
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cepted to by the prisoner’s counsel, and a verdict of guilty of 
murder, was thereupon found. 

The only part of the charge of the Judge below, requiring 
a particular notice, is the following: “That if they found, 
from the evidence, that the prisoner. had prepared a deadly 
weapon, with intention to use it, in case he got into a fight 
with the deceased, and went into the dining room for the pur- 
pose of meeting with the deceased, and with the expectation 
of having a conflict with him, it wonld be a case of man- 
slaughter.” 

In the course of the trial, the defendant’s counsel asked a wit- 
ness, what was the general character of the deceased, which on 
objection, was pronounced inadmissible, whereupon the de- 
fendant’s counsel excepted ; and that is the material part of 
the case in this Court. The defendant appealed. 


Attorney General, for the State. 
Miller, Moore and 2. G. Lewis, for the defendant. 


Pearson, C. J. It is a general rule, that on a trial for homi- 
cide, evidence of the character and habits of the party killed, 
as to temper and violence, is not admissible. The State is not 
allowed to prove that he was a quiet, orderly citizen, nor is 
the prisoner allowed to prove that he was a violent and out- 
breaking man. The rule is based upon the ground that cha- 
racter is not involved in the issue, and consequently, evidence 
in regard to it, is immaterial. And there is this further con- 
sideration : such evidence is not only immaterial and irrele- 
vant, as having no legitimate bearing upon the matter under 
investigation, but is calculated to mislead, by exciting the pre- 
judices of the jury. For instance, if one kills, either on ex. 
press malice, or malice implied, there being no justification, 
excuse or mitigation, the fact, that the party killed was a good 
or bad man, is immaterial. It is murder to kill on malice, no 
matter what sort of a man he is, and yet a jury would be more 
inclined to convict, if he was a good man, than if he was a 
bad one; and there is no telling the extent to which the pre- 
judices of a jury may be excited, and how far they could be 
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misled by evidence of this kind. It is therefore important 
to the due administration of the criminal law, that this well 
settled rule of evidence should not be relaxed. 

There may be exceptions to the rule. State v. Tackett, 1 
Hawks 211, is admitted to be one; but we are not at liberty 
to enter into an investigation for the purpose of defining the 
principle on which exceptions may be allowed, or of fixing 
the limits; for the case now before us certainly comes within 
the operation of the general rule, and it is sufficient to refer 
to Bottoms v. Kent, 3 Jones Rep. 154; Stute v. Barfield, 8 
Ired. Rep. 344, to show that the general rule is settled, both 
in civil and criminal proceedings. 

The deceased committed a violent assault upon the prisoner 
as he entered the room. ‘This was legal provocation, and if 
the case stopped there, the killing would be manslaughter, 
and the character of the deceased as a quiet, or violent man 
would be immaterial; but the case did not stop there, for the 
jury, under instructions of which the prisoner has no right to 
complain, find that he killed “of his malice aforethought,”— 
thatthe had formed the deadly purpose—prepared the weapon, 
and sought that particular time and place to do the deed. So 
the character of the deceased was immaterial. It is surely 
murder to kill with malice, express or aforethought, no matter 
how violent or wicked the deceased may be. 

IIis ITonor laid down one proposition which we think too 
favorable to the prisoner, and it is referred to, lest it may mis- 
lead. It assumes that the prisoner “had prepared a deadly 
weapon with an intention to use it in case he got into a fight 
witlr the deceased, and went into the dining room for the pur- 
pose of meéting with the deceased, and with an expectation 
of having a conflict with him,” and the killing is held to be 
manslaughter. Jilling under these circumstances, would be 
murder, because of the preconceived malice, although the de- 
ceased made the first assault. Statev. Martin, 2 Ire. Rep. 101. 

This opinion will be certified that further proceedings may 
be had according to law. 


Per Curran, Judgment affirmed. 
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JBED HUSSEY v. HENRY K. BURGWYN. 


The bar of the statute of limitations is not repelled by the transmission gfa 
draft by the debtor and its receipt by the creditor within the three years, 
the former not making any allusion to, or recognition of the account or any 
debt whatever. 

In order that one item’s being in date, shall have the effect of bringing the 
whole account within date, it must appear that there were mutual accounts 
between the parties, or an account of mutual dealings, kept by one with the 
knowledge and concurrence of the other. 


This was an AcTION oF Assumpsit, tried before Dick, J., at 
the Spring Term, 1859, of Northampton Superior Court. 

The plaintiff produced in evidence an account for articles 
furnished the defendant, which it was alleged, had been sold 
and delivered to him at different times between the 20t May, 
1851, and the 20th June, 1856, and used upon his farm. The 
action was commenced on the 16th of January, 1858, and all 
the articles sued for are charged more than three years before 
the suit was brought, except two; one, on the 28th of May, 
1855, for $15 00, and the other, on the 20th of June, 1856, fer 
S13 50. 

The plaintiff proved by a deposition taken in the cause, the 
sale and delivery to the defendant of all the articles stated in 
the account, amounting to $943 45, upon orders of the de- 
fendant, which were filed with the deposition and made part 
of it. 

The defendant relied on the statute of limitations. 

A new promise and acknowledgement of a subsisting debt, 
was relied on to repel the bar created by the statute. Upon 
this point, the evidence was, that on the 2nd of June, 1855, a 
draft for $450 was received from the defendant by the plain- 
tiff, and was paid at maturity. This draft was credited on the 
account declared on, as follows: ‘1856, June 2nd. By John 
Burgwyn’s draft on H. K. Burgwyn, payable at Farmers’ 
Dank of Virginia, at Petersburg, on Sth of September, 1855, 
$450.” The defendant, by letter of 17th of June, 1856, or- 
dered articles from the plaintiff, charged at $13,50. There 
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was no evidence that the account declared on, had ever been 
submitted to the defendant previously to the draft of $450, 
byt the defendant’s written orders for all the articles charged, 
except a small amount, were filed and proved, and there was 
no evidence of any other dealings between the parties. 

His Honor being of opinion that the statute was not repell- 
ed as to the itemns bearing date more than three years before 
the beginning of the suit, so instructed the jury, and they gave 
a verdict for the two items not barred, with interest, amount- 
ing to $38, and no more. The plaintiff’s counsel excepted to 
the charge of his Ifonor, and on judgment being rendered, 


appealed. 


Coyggland, for the plaintiff. 
Barnes, for the defendant. 


Batrir, J. The evidence relied on by the plaintiff, to take 
his case out of the operation of the statute of limitations, was, in 
opinion, entirely insufficient for that purpose. The plain- 
‘if counsel contends strenuously, that the remittance of the 
draft by the defendant was in part payment of his account, 
which implied a promise to pay the balance of it; Smith v. 
Leeper, 10 Ire. Rep. 86. Unfortunately for the argument, 
there is not the slightest testimony to show whether the draft 
was sent as a full, or only a partial payment of what the de- 
fendant owed the plaintiff. Ifthe letter, in which the remit- 


enedtapce was enclosed, had been exhibited on the trial, it might 


s, 


have removed the difticulty ; but, in its absence, we cannot 
presume that a part, and.not a full payment was intended. 
The c@finsel then insists that the statute of limitations did 
not apply at all, because, as he alleges, the account was a con- 
tinuing one from its commencement until its close, with a 
credit given for the proceeds of the draft. The decisive an- 
swer to this is, that there must be mutual accounts between 
the parties, or an account of the mutual dealings kept by one, 
only, with the knowledge and concurrence of the other, to 


make an item within time have the effect of preventing the 
. 
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application. of the statute; Green v. Caldcleugh, 1.Dev. and 
Bat. Rep. 320. LIlere, there were no mutual accounts kept 
by the parties, and there was no proof that the defendant en- 
trusted the plaintiff to keep such an one. ° 

The rule which appears from ‘McNaughton v. Norris, 1 
Ilay. Rep. 216, and some others of the earlier cases, to have 
prevailed in this State, to wit, that the statute of limitations 
runs only from the date of the last item, when an account has 
been running on from its first commencement, has been long 
since exploded. See Green v Caldcleugh whi supra, and Wal- 
do v. Jolly, 4 Jones’ Rep. 178. 


Per Curiam, Judgment affirmed. 


THOMAS C. HUSSEY v. BAT. WEATHERSBY. 


| *, 
A bill of sale of a slave which contains a warranty of soundness, and Which 
is inoperative to convey the ‘title, for the want of a subscribing witness, 
may, nevertheless, be read as evidence of the warranty, provided the actual! 


sale and delivery be proven dehors. 


Action of Covenant tried before Dick, J., at the last Spring 
Term of Edgecombe Superior Court. 

The plaintiff declared on the following instrument under 
seal : i 
“Tarporovucn, May 23, 1859. 

“Received of Thomas C. Hussey, fourteen hundred dollars, 
in full of a negro man Mingo, supposed to b@gtwenty-five 
years of age, which negro I warrant to be sound in mind and 
body, and also warrant the right and title against any, and all 
persons, to the said Thomas C. Ilussey ; in witness whereof, | 
have hereunto subscribed my name, the day and date first 
above written.” 

The allegation of a breach was that the slave, Mingo, was 
unsound in body at the time of the sale, having the consump- 
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tion, of which he died within two years afterwards. There 
was evidence going to sustain the plaintiff’s allegation, which 
wag left to the jury under proper instructions from the Court, 
a they responded in a verdict for the plaintiff. 

The only point in the cae, arose upon the admissibility of 
the bill of sale as evidence of the covenant. Not having a 
subscribing witness, and not having been registered, the de- 
tendant objected to its reception by the Court ; to obviate this, 
the plaintiff offered evidence of an actual sale and delivery, 
dehors the writing, and then offered it to prove the warranty 
of soundness. The Court ruled in favor of the admissibility 
ofthe paper for the purpose, and the defendant excepted. 
Appeal by the defendant. 


Moore and Conigland, for the plaintiff. 
No counsel appeared for the defendant in this Court. 


Barrir, J. Weare unable to distinguish this case from 
that of Maxwell v. Miller, 11 Tred. Rep. 272. There, the ac- 
tioa was for the warranty of the soundness of a slave contain- 
ed in a bill of sale given by the defendant, to which his wife 
was the only subscribing witness. It was objected that she 
could not be a witness, and that the bill of sale did not pass 
the title for the want of an attesting witness, and for that rea- 
son the warranty, which was alleged to be an incident of the 
sale, was of no validity. The Court held that “admitting the 

. position, that as between the parties, the title did not pass by 
“the Dill of sale, for the want of an attesting witness to be tena- 
ble, still the warranty is distinct from that part of the bill of 
sale whichwpurports to pass the title, and that is no reason why 
there should be an attesting witness to a covenant or contract 
»«» of warranty of the soundness of a negro, nor necessity for its 
registration. And if a warranty be a mere incident of a sale, 

the title in this case, might have passed by an actual delivery 
without a bill of sale, and so there was no ground for the ob- 
jection.” The Court go on tosay further, “that the doctrine of 

a warranty, as appliedeto real estate, has no sort of application 
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to the warranty of soundness of a chattel. Such a contract 
may be entirely distinct from, and unconnected with a sale, 
and will support an action, provided there be a sufficient con- 
sideration, although there is no sale to which it may be inci- 
dent.” , 

This distinguishes the present from the case of Gwynn v. 
Setzer, 3 Jones’ Rep. 382, in which it was decided that in an 
action of deceit for the sale of a slave the plaintiff must prove 
the sale, and if the contract of sale be evidenced by an at- 
tested writing, that must be produced and proved by the sub- 
scribing witness, unless its absence be duly accounted for. 


Prr Curiam, Judgment affirmed. 


STATE v. JESSE HART. 


This Court cannot notice a bill of exceptions made by the counsel on Ome side 
of the question, without the sanction of the Judge who presided at the trial. 

Where a person voluntarily gave an unlawful vote, it was J/eld that the 
unlawful purpose prima facie attached to the act, and that the opinions o! 
others who believed the vote lawful, did not amount to a justification or 
excuse, 

Ileld further, that the opinions of the judges of the election to that effect, not 
sought by the voter, nor delivered formally, on a full statement of the facts, 
and not influencing his mind, could not take away the criminality of the 
act. 3 
Ixpictment for illegal voting, tried before Dick, J., at last 

Superior Court of Pitt. 

It was admitted that the defendant lived in the county of 
Greene and voted in the election of Governor in August last in 
Pitt. The defendant introdneed one Wiggins, who testified that 
he was one of the inspectors of the election at the precinct in 
question ; that the defendant presented his vote in the usual 
manner at the window, and it was received and deposited in 
the box with the other votes for governor; that he asked no 
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questions of the inspectors as to his right to vote, nor did thre 
inspeetors ask him any questions; that he himself was ac- 
quainted with the defendant, and knew that he lived in 
(;reene, but he was of opinion that he had a right to vote in 
this election in Pitt county 3 that he expressed that opinion to 
other inspectors. who concurred with him, but he did not 
know that the defendant heard this expression of opinion, and 
did not think he did. 

The counsel for the defendant, asked his Honor to charge 
the jury, that if they believed the fact of the defendant's resi- 
denee in another county was well known to the inspectors, 
und the defendant was well aware of this knowledge, and that 
the inspectors discussed the question, though not in his pre- 
sence, and decided his right to vote, this would rebut the pre- 
sumption of fraud, although the defendant did not state the 
fucts to the inspectors and ask their counsel. The Court de- 
clined giving such instructions, and the defendant excepted. 

Verdict for the State. Judgment and appeal by the de- 
fendant. 


Attorney General, for the State. 
MeRae, tor the defendant. 


Rerrix, J. Besides the bill of exceptions, signed by the 
Judge who presided at the trial, there is, appended to the 
transcript, a paper, purporting to be exceptions, signed fby 
the 2 Bac for tha Sita, and hed alleged to so 
been taken by them on the trial. The Court can take no no- 
tice of them on this proceeding, becanse they have not the 
sanction of the Judge ; which, alone, can certify to this Court 
the proceedings on the trial, inelnding the evidence given, 
the instructions prayed for, and these refused, or given. It 
would lead to endless contradiction and confusion if the par- 
ties, or counsel could, independently of the Judge, frame cases 
to suit themselves. ILence, the statute provides that excep- 
tions shall constitute part of the record, and requires them to 
be signed by the Judge. In this case, the point, happens, 
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however, not to be material, as the points appearing by the 
statement of the counsel to have been raised by them, are 
substantially the same as those to which his Ionor affixed his 
hand. 

It is clear that the defendant was not entitled to vote for 
Governor in the county of Greene, as he resided in Pitt. For, 
hy the amended Constitution, Article 2, ch. 1, the Governor 
is to be chosen at the times and places for the election of 
members of the General Assembly, and by the persons “qual- 
ified to vote for the members of the [louse of Commons,” and 
by the 8th section of the Constitution, one is entitled to vote for 
members of the ILouse of Commons only for the county in 
which he resides at the day of election. 

Upon the points of evidence and the instructions given to 
the jury, the case is substantially the same as Boyett’s case, 
10 Ire. Rep. 336, and must be governed by it. The defend- 
ant voluntarily gave an illegal vote, and, necessarily, the un- 
lawful purpose attaches prima facie to the act. It is neither 
a justification, nor excuse for such an act, that other persons 
advised the party that it was lawful, and much less, that other 
persons thought and believed it to be lawful. Here, the 
judges of the election, it seems, were under the erroneous im- 
pression that the defendant had a right to vote for Governor, 
notwithstanding his residence in another county. It is going 
fur enough to say, that, if the point had been made before the 
judges, and a full statement of facts laid before them, their 
formal decision in his favor would protect the defendant, as 
the determination of a tribunal, constituted by the law, to 
give a judgment on that question. But it is impossible to at- 
tribute to the opinion of the persons, who happened to be the 
judges, an influence on the mind of the defendant, which 
would take away the criminality of an unlawful act, when 
that opinion was not only not officially declared, but was in 
no way communicated to the defendant. Ile acted on his 
own mistaken, or wilfully erroneous judgment, and must 
abide the consequences. Such a rule is an indispensable 
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guard to the purity of the ballot. box, upon which the value 
and stability of our political institutions chiefly depend. 
There is no error in the record. 


Per Curram, Judgment affirmed. 





STATE v. JAMES N. FLOYD. 


If two engage in a fight mutually and suddenly, and one kills with a deadly 
weapon, it is but man-slaughter, and ordinarily, it is not material which 


makes the first assault. 
[t is error in a Judge, in a trial for murder, to make a hypothesis omitting 


the leading fact which goes to the exculpation of the accused. 

It seems, that when itis necessary for the accused to account for the fact that he 
began a sudden mutual affray with the use of a deadly weapon, in order to 
repel the inference of malice arising from that fact, he may show that his 
adversary was a powerful, violent and dangerous man. (State v. Llogue, 
G Jones’ Rep. 381, commented on.) 


Iypictment for Murper, tried before Battery, J., at the last 
Spring Term of Mecklenburg Superior Court. 

The defendant was indicted for the murder of one Richard 
Martin in Gaston county, and the case was removed to Meck- 
lenburg. 

One David McCullough, for the State, testified that he came 
to the blacksmith shop of the deceased about dusk, on the 
evening of the 17th of December, 1858 ; that a few minutes 
afterwards, the prisoner came to the shop, and remained talk- 
ing with the witness and the deceased, apparently friendly ; 
that the prisoner said to the deceased he wanted something to 
eat, Upon which the latter pointed to a piece of meat hanging 
up in the shop, and told the prisoner to cut some of the meat, 
at the same time handing him a knife with which he did cut 
off a piece of the meat, and broiled upon the coals of the 
hearth of the shop; that the deceased then went to a box and 
took out of it two biscuits, one of which he gave to the wit- 
ness, and the other to the prisoner; that about half an hour 
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afterwards, the deceased asked the prisoner for his knife, to 
which he said he did not have it, and fhe deceased replied 
that he had given it to him to cut the meat, and he had not 
returned it; that the prisoner denied again that he had it, and 
an angry quarrel ensued, which continued for about half an 
hour, when the deceased said to the prisoner, “Floyd you 
must be a damned rascal, for you have got my knife and wont 
give it to me”; that but little more was said for about five 
minutes, when the deceased remarked, “d n the knife, I 
don’t care any thing for it, no how;” that nothing was said 
for about five minutes more, when the witness and the pri- 
soner started to go home, the witness getting into his buggy, 
and the prisoner on his horse ; that when the witness had got 
about fifty yards from the shop, and the prisoner about seven- 
ty or seventy-five, the deceased, came out of the shop and ap- 
proaching the witness, said, “Ill give McCullough a dram, 
but I wont give Floyd any;” that this was said in a mild, 
friendly tone, and the witness reigned up his horse and stop- 
ped ; that the prisoner turned his horse across the road ; that 
the deceased handed him a small glass bottle, from which he 
took a drink and handed it back to him; that the deceased 
then went up to the prisoner, with the bottle in his right hand, 
and extended it towards the prisoner as he had done to him ; 
that the prisoner immediately got off of his horse, and a fight 
ensued between him and the prisoner; that before the witness 
could reach the parties, and while as yet about ten steps from 
them, he saw the deceased fall on his back, and in a few mo- 
ments died; that the prisoner then went to a fence, on the 
side of the road, where he remained with his hands on it for 
about a minute, then mounted his’ horse and rode off; that 
this took place about 10 o'clock at night ; that he heard noth- 
ing said from the time the deceased gave him the dram till 
the prisoner went off after the deceased fell; that it was@a 
bright moon-light night ; that the witness, deceased and the 
prisoner, had each taken a dram in the shop, just before the 
two latter ate the meat and biscuits. 

The body of the deceased was found abont one hour after- 
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wards in the position described by the witness, McCullough, 
upon which there were six wounds, three on the top of the 
right shoulder, from which blood was running next morning, 
another on the right side extending into the stomach, a fifth 
one on the outside of the thigh which was deep; and a sixth 
a little to the right of the centre of the body, ranging from 
the right to the left, passing through the lungs and quite 
through the body; a large bowie knife, belonging to the pris- 
oner, was found near the body of the deceased covered with 
blood, nearly up to the hilt. 

One Costner stated that, about two hours by the sun, he saw 
the prisoner at the store of one Neagle, about half a mile from 
the blacksmith shop; that as witness was about starting home 
the prisoner told him not to leave, that he, prisoner, might 
need friends that evening; that shortly afterwards, he repeat- 
ed the same expression, at the same time he pulled a bowie 
knife from his bosom, which was proved to be the same found 
at the seene of the homicide; that the witness asked him if 
he would sell the knife, to which he said no, that he expected 
to have a use for it that evening. On cross examination, this 
witness said that he expected to have a difficulty theve with a 
relation of his own by the name of Floyd, and that it was in 
reference to him that the prisoner spoke of needing friends, 
and having a use for the knife. 

One .Veayle swore tliat the prisoner showed him the bowie 
knife at the store, about sun-set, and said he had bought it in 
Yorkville, and had given ten dollars for it. 

The defendant introduced a witness, a nephew of his, who 
lived with him in York district, S. C., who swore that on the 
morning after the homicide, he saw a wound on the prisoner's 
forehead, about the eye-brow, which appeared to be about an 
inch anda half long, and that he had two or three wounds on the 
top of his head, and that his right thumb was either broken 
or disjointed ; it was proved by other testimony that there was 
much blood at the place where the homicide occurred, and a 
stone was found about five feet from the body of the deceased 
weighing two pounds and three quarters, upon which there 
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was blood and. hair, and something like skin; also, that the 
howie knife, when found, had two gaps in it, which were not 
in it on the evening before, when seen by Costner and Neagle. 

The deceased was a free negro. 

The defendant’s counsel offered testimony to prove the tem- 
per and disposition of the deceased for violence, which was 
ruled out by the Court, and they excepted. It was proved by 
the sheriff of Gaston, that he asked the prisoner while in jail 
how he got the wound over his eye; to which he replied, “1 
reckon I did it with my own knife; or I did it with my own 
knife; they say I hada fight with Dick Martin and killed him, 
but I know nothing about that.” 

The prisoner was taken at his residence in York district, 
South Carolina. 

The Court explained to the jury the difference between 
murder, inanslaughter, and excusable homicide, and charged, 
that if the deceased made an assault on the prisoner, either 
bv using a stone, bottle, or in any other way, or attempted to 
pull him from his horse, and they immediately got into a mu- 
tual combat, and during the fight the deceased was slain by 
the prisoner, although with a deadly weapon, his offence 
would not be murder, but manslaughter only. 

That if the prisoner was assaulted by the deceased, and 
they engaged in a sudden affray, and the prisoner was so sore- 
ly pressed or placed in such a situation that his life was in 
danger, or he was abont to receive a great bodily harm, and 
under these circumstances he killed, the law would exeuse, 
but that the law would exeuse no one for killing another, un- 
less there was an absolute necessity for so doing to save his 
own life from destruction, or te prevent great bodily harm. 

That if they should be satistied that the deceased approach- 
ed the prisoner in the manner stated by the witness, and that 
he made no assault whatever upon the prisoner, and the pris- 
oner dismounted and slew him with the bowie knife, giving 
the several wounds as described by the witnesses, then the of- 
fence would be murder, although the deceased had used of- 
fensive language in the shop, and uttered the words as he ap- 
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proached McCullough with the bottle. Defendant’s counsel 
excepted. . | 

The jury found the defendant guilty of murder. Judgment 
was rendered and defendant appealed. 


Attorney General, for the State, 
Thompson and Osborne, for the defendant. 


Pearson, C. J. The prisoner is entitled to a venire de novo, 
for the reason that, neither of the three positions, given in 
charge to the jury, ‘hits the case made by the evidence. 

If two engage in a fight upon a sudden quarrel, and one 
kills with a deadly weapon, it is but manslaughter, State v. 
Curry, 1 Jones’ Rep. 280. In this case, there is no suggestion 
of preconceived malice. The fact, that the prisoner had about 
his person a deadly weapon, is accounted for by the proof that 
he had armed himself for a different purpose. The quarrel 
with the deceased was sudden, and the prisoner had got on 
his horse, and was going off until stopped by the deceased.— 
They then engaged in a fight ; how, or on what cause, is not 
proven, but they engage in a fight, and the prisoner kills with 
a deadly weapon. So, upon the principle above stated, it is 
but manslaughter. 

His Honor put the case to the jury in three aspects: 

1. “If the deceased made the assault upon the prisoner 
with a stone or the bottle, or in any other way, or attempted 
to pull him from his horse, and they got into a fight, &e., it 
was manslaughter. This does not hit the ease, for the evi- 
dence does not show who made the first assault, and npon the 
principle above stated, that was not material, provided it was 
a sudden quarrel, and the parties engaged in a fight, and the 
prisoner, under the excitement of the fight, resorted to the use 
of his knife. So, the the effect of this position is destroyed 
by the condition precedent, i. e. that the deceased made the 
assault. 

2. “If the prisoner was assaulted by the deceased, and 
they engaged in a sudden fight, and the prisoner being sorely 
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pressed, &c., it was killing in self defence. This does not 
hit; for there was no evidence that the prisoner was “sorely 
pressed.” 

3. If the deceased approached the prisoner in the manner 
stated by the witness, and made no assault, and the prisoner 
dismounted and slew him with the bowie-knife, it was murder. 
This does not hit the case made by the evidence, for it omits 
the all important fact, that after the prisoner got off of his 
horse, they engaged in a fight. This is acting the play of 
IJamlet with the character of Hamlet omitted. The gist and 
very essence of the matter, was that the parties had engaged 
in a fight, and this fact was distinctly proven. So, of Course, 
it was error to put any hypothesis to the jury omitting the 
fact. P 

From the statement of the case, sent to us, it cannot be a 
ease of uurder. How it happened that the parties got into 
the fight, is unaccountable, and neither the Court nor the jury, 
are allowed to make conjectures. But perhaps, upon a second 
trial, the facts may be more fully disclosed; and it may be 
that the deceased pushed the bottle into the face of the prison- 
er, and ihus caused the fight; or, it may be that the prisoner, 
without any such grievous provocation, got cff of his horse, 
and cominrenced the fight with his bowie knife, so as to bring 
the case under that of I/augridge, Kel. 128; Foster’s Crown 
Law 295; and in that event, it may be, that the prisoner 
should be allowed to prove that the deceased was a very pow- 
erful man, greatly an over match for him in an ordinary fight, 
and one, whose general character, was that of a violent and 
dangerous man, who was in the habit of using deadly weap- 
ons, for the purpose of accounting-for the fact of commencing 
with a bowie knife, and thereby repelling the inference of 
malice, which the law would otherwise make. In that aspect 
of the case, provided the deceased urged the prisoner into the 
fight it may be, such evidence would be admissible, as an ex- 
ception to the general rule laid down in State v. T/ogue, at 
this term, (ante 381,) for it would seem, the known character 
of the deceased, as a violent and dangerous man, would then 
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be material, and be involved in the issue. One cannot be ex- 
pected to encounter a iion as he would a lamb. 

As the case is presented to us, the evidence in respect to 
the violence of the deceased, was properly rejected; for it 
was immaterial whether he was violent or quiet in his temper 
as the parties engaged in a fight, and it did not appear that 
the prisoner made the onset with his bowie knife. There must 
be a venire de novo.. 





Perr Cvriam. Judgment reversed, 





MARIA KEITH v. KENDRICK GOODWIN. 


Where a witness was ruled by the Court to be incompetent, and such ruling 
was not appealed from, or reversed, it was J/e/d that his fees could not be 
taxed against the adverse party—whether the ruling out of the witness 
was erroneous or not. 

Jt seems that the statute pardon, which is an incident to the benefit of clergy, 
does not take effect until the party is burned in the hand and delivered. 
But if the record, by default of the Court, omit to show such execution of the 

sentence, the party should be permitted to show it by a witness. 





Trespass for assacit and sartrery, tried before Hearn, J., 
at the last Spring Term of New-Hanover Superior Court. 
The plaintiff offered one William N. Keith as a witness, 
whose evidence was material, but he was objected to by the 
: defendant as being incompetent, because he had been con- 
victed of manslaughter in Wake Superior Court, and the re- 
cord of the proceedings in that court was produced. The 
plaintiff replied, that the record showed that the sentence of 
the Court had been executed, and that restored his competency. 
His Honor, on inspection of the record, adjudged that it did 
not appear from that record, that the judgment of the Court 
had been executed, and, therefore, that he was not restored. 
The plaintiff then offered to show, by a witness in Court, 
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that the sentence had been executed. The Court declined 
receiving this proof, and the witness, Keith, was excluded. 

The plaintiff had a verdict. But on a motion, that the fees 
of William N. Keith, as a witness, should not be allowed 
against the defendant, but should be taxed against the plain- 
titf, his ILonor held that, being adjudged on the trial to be in- 
competent, his fees could not be taxed against the defendant. 
From which judgment the plaintiff appealed. 


Person, for the plaintiff. 
E. @. Haywood, for the defendant. 


Pearson, C. J. It would seem that the statute pardon, 
which is an incident to “ the benefit of clergy,” does not take 
effect until the party is burned in the hand and delivered out 
of prison, and in Burridge’s case, 3 Peere Williams, 489, it is 
held “ where by the delay or doubt of the Court, a prisoner, 
convicted of manslaughter, has no opportunity of demanding 
his clergy, or if he has demanded it, and the Court should 
make no record of it, this, on its being pleaded and shown 
specially, shall not turn to the prejudice of the prisoner, be- 
cause it is the default of the Court.” According to this au- 
thority, it being the default of the Court, that the fact, that 
the sentence had been executed, was not set out in the record, 
the plaintiff ought to have been allowed to prove it by a wit- 
ness. 

But we are not at liberty to decide the point by reason of 
the manner in which it comes up. The appeal is taken from 
the order in respect to the taxation of the witness, William 
N. Keith. There is no error in that, provided his Honor was 
right in ruling, on the trial, that the witness was incompetent. 
That ruling was not appealed from—stands unreversed, and, 
as between the parties, must be taken as conclusive. In mak- 
ing the order, the presiding Judge did but carry out his opin- 
ion in respect to the competency of the witness, and that 
opinion, a party is not at liberty to impeach in a collateral 
way. There is no error. 

Per Curiam, Judgment affirmed. 
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Where the judgment, entered by a single magistrate, is susceptible of two 
constructions, that is, whether it was intended as a judgment in the de- 
fendant’s favor on the merits, or, simply, for the costs as in case of a non- 
suit, it is proper to hear evidence in explanation. 

Where the entry by a justice of the peace, trying a warrant on a former judg- 
ment was “dismissed at the plaintiff's cost,” and in explanation, he swore 
that on the trial before him, the judgment, sued on, was produced and con- 
sidered by him—that he was of opinion that the same was vacated by the 
entry of an appeal on it—that for that reason, he made the entry, and that 
he intended it to be final between the parties, it was Z/e/d that the Judge 
below was right in instructing the jury, if the evidence was believed, it 
showed that the judgment was on the merits and conclusive. 


Action of best upon a former judgment, brought from be- 
fore a single justice by appeal, and tried before CaLpwett, J., 
at Granville on the last cireuit. Plea, former judgment. 

The plaintiff produced in evidence a judgment, entered on 
a warrant, in favor of the plaintiff against the defendant, da- 
ted 22nd November, 1845; below this, was entered an appeal 
in regular form. There was evidence, that this appeal had 
been withdrawn at the instance, and by direction of the de- 
fendant. 

The defendant then produced a warrant, issued on a former 
judgment, in behalf of the plaintiff against the present defend- 
ant, dated 2nd April, 1847, and an entry, dated 11th May, 
1847, as follows: “ Dismissed at the cost of the plaintiff,” 
signed by J. M. Stone, a justice of the peace for Granville 
county. Stone swore that the judgment, now sued on, was 
produced before him, by plaintiff’s agent, on the trial of the 
warrant on lith May; that there was no evidence before him 
of the appeal’s being withdrawn; that he considered of the 
matter, and was of opinion that the appeal vacated ihe judg- 
ment in question, and for that reason, he gave the judgment 
he did between the parties, and that he intended it to be final. 

The plaintiff produced evidence, that the appeal taken on 
the first judgment, the one sued on, was withdrawn by the 
direction of the defendant. 
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His Honor instructed the jury, that if they believed the 
evidence of Stone, it proved there had been a judgment on 
the merits of this demand in favor of the defendant,‘ which 
barred the present action. Plaintiff excepted. 

Verdict for defendant. Judgment. Appeal. 


Miller and Moore, for the plaintiff. 
Graham, for the defendant. 


Prarson, 0. J. In Bond v. MeNider, 3 Tred. Rep. 440, 
the entry was, “dismissed at defendant's cost,” and it was 
held this did not support the plea of former judgment, and 
could not be taken as the act of the Court; because, upon a 
trial, either by verdict, or upon the admission of the parties, 
the Court had no authority to enter such a judgment. If the 
Court dismissed the suit, the defendants were entitled to re- 
cover costs, and could not be made to pay costs; so, the en- 
try could be no more than an “agreement of the parties;” 
and, under the plea of “accord and satisfaction,” the question 
was open as a inatter of fact for the jury, whether the agree- 
ment had reference to that particular action, or was intended 
asan accord of the canse of action, which was satisfied by the 
payment of the costs of the suit then pending. To the same 
effect, is Carter v. Wilson, 2 Dev. and Bat. 276. In our ease 
the entry is, dismissed at the cost of the plaintiff. This may 
be taken as the act of the justice of the peace, and prima 
facie it is so, because upon the trial, if he was of opinion that 
the evidence, offered, did not prove the allegation of the plain- 
tiff, i. e., the existence of 1 former judgment, which was the 
foundation of the suit, he had anthority, and it was his duty, 
to enter judgment in favor of the defendant, and the entry in 
question, although not expressed in formal and technical terms, 
was, in substance, a judgment that the defendant go without 
day and recover Ais costs. This distingushes it from Bond v. 
Me Nider, and Carter v. Wilson, where the defendant was to 
pay costs; which was inconsistent with the fact, that the 
judgment was in his favor. But a plaintiff may take ‘a ‘non- 
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suit, or discontinue the suit, at any time before the verdict is 
announced, when the case is pending in a county or superior 
court, or before the justice makes known his opinion where 
the case is pending before a single justice, and, thereupon the 
court, or justice, gives judgment in favor of the defendant for 
costs, which does not affect the cause of action, and leaves it 
open for another suit. 

As this proceeding was before a single justice, and the en- 
try was susceptible of two constructions, and might be a judg- 
ment in the defendant’s favor on the merits, or simply for the 
costs, as in case of a nonsuit, and much allowance is made for 
the want of formality in the entries made by justices, it was 
proper to hear evidence in explanation, so as to to see wheth- 
er it was a judgment affecting the cause of action, and con- 
cluding the plaintiff in respect to it, or was merely a judg- 
ment affecting the costs in the nature of a nonsuit; and we 
entirely concur with his Honor, that if the testimony of Stone 
was believed, which was a matter for the jury, the legal ef- 
fect of the entry was to show a judgment upon the merits; 
for the justice heard the evidence in support of the plaintiff’s 
allegation of a former judgment, and having considered the 
same, was of opinion that the allegation was not proved, and 
gave his judgment accordingly. There is no error. 


Perr Curiam, Judgment affirmed. 





JOHN H. IDDING v. JOHN HIATT. 


The entry of “compromised,” in a suit, does not, ex vi termini, import that it 
was settled and decided on its merits, but is open to extrinsic proof, as to 
what was the full agreement of the parties in relation thereto. 


Tis was an action of Trespass, tried before CaLpweEtt, J., 
at the last Spring Term of Guilford Superior Court. 

The plaintiff declared in trespass against the defendant, for 
killing his hogs. The defendant relied upon the plea of form- 
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er judgment for the same cause of action, and offered in evi- 
dence, the record of a suit between the same parties for killing 
the same hogs, which had been commenced before a justice of 
the peace, under the 48th chapter of the Revised Code, and 
was carried by appeal to the Superior Court of Guilford, in 
which the following entry was made on the trial docket of 
Spring Term, 1857: “Compromised, each party pay their own 
cost.” On the minute docket of the same term is this entry: 


“John H. Idding, 


v. 
John Hiatt. 
His Honor instructed the jury that the records established 
the existence of a former judgment, and that the plaintiff was 
not entitled to recover. 
The plaintiff’s counsel excepted. 
Verdict for the defendant. Judgment and appeal by the 
plaintiff. 


Nolle Prosequi.” 


Gorrell, for the plaintiff. 
Fowle and McLean, for the defendant. 


Barrie, J. We differ from his Honor as to the effect of the 
entry in the former suit, between the same parties, for the 
same cause of action. The terms “compromised, each party 
pay their own cost,” may import either of two things: that 
the subject matter of controversy between them was compro- 
mised and settled ; or, that only the particular suit was com- 
promised, and it is open to testimony on each side to show 
what was the intention of the parties. Another entry upon 
another part of the record in the same suit of “Nolle 
Prosequi,” would seem to indicate that no final judg- 
ment upon the merits was intended, but as the whole record 
must be taken together, the question of intention is left in 
doubt, and must be determined by extrinsic proof. It is very 
clear that there was no regular adjudication of the Court up- 
on the merits of the controversy, because, as to them, we can- 
not see what was the judgment, and also, because the Court 
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would have given costs to the prevailing party under the 75th 
section of the 31st chapter of the Revised Code. It was, in 
truth, an agreement of the parties entered of record, but en- 
tered in such vague terms, as to make it necessary to call for 
testimony dehors the record, to show what the entire agree- 
ment was. In the case of Carter v. Wilson, 2 Dev. and Bat. 
Rep. 276, it was held that an entry ina suit “by consent of 
parties, it is ordered by the Court, that this cause be dismiss- 
sed, and that the defendant do pay to the plaintiff his costs by 
him in this behalf expended,” was not a judgment at all up- 
on the merits for or against either party, nor was it prima fa- 
cie evidence of an accord and satisfaction, but was, simply, an 
agreement of some sort between the parties, which either was 
at liberty to explain by extrinsic proof, in order to show what 
was the full agreement between them. So, in Bond v. Me- 
Nider, 3 Tred. Rep. 440, it was decided that an entry in asuit 
“dismissed at the costs of the defendant,” was not a judgment 
upon the merits, so as to bar another action for the same cause; 
that it was, simply, a judgment of discontinuance, where the 
Court erred in ordering the defendant to pay the costs, or 
where such order was made by consent of the parties. 

The principle deducible from these cases, is decisive of the 
present. The term “compromised,” which ihe defendant's 
counsel relies on, as distinguishing it from them, cannot make 
any difference. That term unexplained, may, as we have al- 
ready said, mean that the parties had finally adjusted the cause 
upon the merits, by which adjustment each party would be 
bound, or that they had agreed the particular suit should be 
stopped and dismissed from the docket, upon the terms of each 
party’s paying his own costs. The result of the present suit 
must depend upon the evidence as to what was the full agree- 
ment of the parties. 


Per Contam, The judgment must be reversed, and a veni- 
re de novo awarded. 
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JOAB B. COX et al ex'rs v. WHITE D. HUMPHREY. 


Where a father gave to his children by parol, certain slaves, acquired by his 
marriage with their mother, and was present at a division of the slaves 
among them, upon which occasion one, who had a more valuable share, 
paid money to others, who had a less valuable one, it was Held that the trans- 
action was still a bailment, and not a sale and delivery as to any of the 
children, and that after the father’s death, his executors could recover the 
slaves. 


Action of trover, tried before Hearn, J., at the last Fall 
Term of Sampson Superior Court. 

The action was brought by the executors of Moses Cox, in 
behalf of legatees, for the conversion, after his death, of a 
woman named Sylvia, and her four children. This woman 
was the daughter of a woman named Mourning, who, togeth- 
er with other slaves, had been conveyed in 1817, by a deed 
from Joab Blackburn to the wife of Moses Cox. He, (Moses 
Cox,) had owned these slaves for many years, and in 1851, 
there was a division of all the slaves, which Blackburn had 
conveyed to Mrs. Cox, among the children of Moses Cox, he 
and the said children all being present, and in that division, 
Sylvia and her children, then born, were allotted to one Ellis, 
who had married the daughter of Moses Cox, who paid some 
money to others of the children, and gave his note for some 
more to make their lots equal, but what these sums amounted 
was to, not remembered by the witnesses. One Benton, who 
had married another daughter of Moses Cox, testified, for the 
defendent, that he was at the division, and that Moses Cox told 
him he intended to get Mr. Winslow, a lawyer, to draw a re- 
lease of his title to the slaves; that about a month after the 
division, Ellis, with the consent of Moses, took possession of 
Sylvia and her children, and carried them to Onslow county, 
where he resided. 

In May, 1855, Ellis conveyed the slaves in question, to one 
Ward, in trast, to secure certain debts, but still remained in 
possession of them until March 1857, when he, and Ward, the 
trustee, jointly conveyed them to the defendant, for the con- 
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sideration of $2,600; and the latter took them into his posses- 
sion. In the May following, Moses Cox died, having made 
his last will and testament, wherein the plaintiffs were ap- 
pointed the executors, and the slaves in question given to other 
persons. The probate of this will, the qualification of the 
executors, and a demand by them for the slaves in question 
before the bringing of this suit, and the refusal of the defend- 
ant to surrender them, were all properly proved. 

Mr. Winslow, an attorney of the court, testified that Moses 
Cox had conversed with him about the negroes, which Black- 
burn had conveyed to his wife, and said they onght to go to 
his children, and he wished papers drawn to that effect, but 
that the witness never drew,such instruments; that in 1851, 
or 1852, he received from Moses Cox the following paper- 
writing, viz: “ Know all men whom it may concern, that I, 
the said Moses Cox, has an interest in some personal and real 
estate that was given by deeds and verbally to my deceased 
wife, Betsy Ann Cox, by her deceased grand-father, Joab 
Blackburn, of the State and county aforesaid. Now, as things 
may be fairly understood by me, the undersigned, I relinquish 
all my claim, title, interest in real and personal estate, that 
is in my possession, both personal and real estate, and all that 
are out of my possession, to the lawful representatives of my 
deceased wife, Betsy Ann Cox, as witness my hand and seal, 
this 6th day of November, 1851. 


Signed. Moses Cox, [seal.]” 
**N. B. This instrnment 1 wish to be given to my son, Joab 
B. Cox, or some one of my sons. M. C.” 


The defendant offered to prove the enna of the paper 
to be that of Moses Cox, but it being unregistered, and with- 
out any subscribing witness, his Honor refused to receive it 
in evidence, or to let the signature be proved. He also refus- 
ed to make an order for its registration. For this ruling, the 
defendant’s counsel excepted. 

Ward testified, that he came to Sampson in 1856, to en- 
quire abont the title to these slaves, when he was informed by 
Joab Cox, one of the plaintiffs, that Ellis’ title was good ; 
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that there had been a division of the slaves in 1851, and there 
was a written statement of the division which he had seen, and 
which he believed was in the possession of Uz W. Cox, the 
other plaintiff. 

It was also in evidence, (which was not objected to) that 
Ellis had said, that Moses Cox once offered to give him a re- 
lease for the slaves, but he was fool enough not to take it, and 
that he never would be such a fool again. 

His Honor charged the jury, that the evidence, if believed, 
showed the ordinary case of a parol gift of slaves which, in 
law, constituted a bailment; that there was no evidence of 
the bailment having determined, and the possession become 
adverse three years before the commencement of the action, 
and if they should find that there had been a conversion of 
the slaves, the plaintiffs were entitled to a verdict. Defend- 
ant again excepted. 

Verdict for the plaintiffs. Judgment and appeal. 


Foule, for the plaintiffs. 
Badger, for the defendant. 


Pearson, C. J. Was there a gift, or a sale and delivery 
of the slaves? That is the question. A father says to his 
children, “ These slaves came by your deceased mother, take 
them and divide them among yourselves.” Accordingly, a 
division among the children is forthwith made in the pre- 
sence of the father, and for equality of partition, one of the 
children pays certain amounts of money to the others: but 
for the act of 1806, which requires gifts of slaves to be in wri- 
ting, attested by asubscribing witness, it would never have en- 
tered into the head of any man te conceive that this amount- 
ed to any thing more than a gift by a father to his children ; 
and in spite of the statute, ingenuity itself is unable to sug- 
gest a plausible ground, in support of the position, that it was 
a sale and delivery. 

Did the father intend to sell? Did he receive a valuable 
consideration? The child who was taxed with some amount 
for equality, had the most valuable share, and the amounts 
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paid to the other children was by way of compensation (as 
distingushed from a price paid) to make the division equal. 
Before the division, it was certainly a mere gift. Can the 
fact, that the children happened to make a division, accord- 
ing to which, one, whose share was the most valuable, paid 
money to the others, to make the value equal, convert the 
original act of the father into a sale aud delivery by him? 
The children who received money, as well as a share of the 
slaves, certainly were not purchasers. Can it be a gift as to 
them, and a sale and delivery in respect to the one who re- 
ceived the most valuable share ¢ 

It was said, “if the transfer of the slaves be void, this child 
will be money out of pocket.” That is trne; but he may re- 
cover it back from the other children, because of a total 
failure of consideration between him and them, and it, in 
no wise affects the father, to whom the fact, whether there 
was, or was not a division, and the manner thereof, was whol- 
ly indifferent. The truth is, the act of 1806, bears hard upon 
the defendant, who has honestly paid a fair price for the 
slaves in controversy, and the effort made to take this case out 
of its operation, and the disposition, on the part of the Court, 
to do so, if possible, proves the truth of the saying that, “hard 
cases are the quicksands of the law.” 

To the comments upon the policy of the act of 1806, made 
by the counsel of the defendant, it may be proper to reply ; 
although in this, and in many otlier instances, a father is ena- 
bled, by revoking a parol gift of slaves, to defeat the claims 
of honest creditors, and defraud purchasers, for value, from 
their children and sons-in-law, where the necessary caution 
in respect to an examination into the title has not been ob- 
served, still it is a wise choice between two evils ; for no man 
can imagine the extent of the mischief, in respect to perjury 
and fraud, and the wneertainty of title in regard to this most 
valuable species of property, which is protected by the act. 

The exception, as to the deed of November 1851, was not 
relied on. There is no error. 


Per Crriam, Judgment affirmed. 























JUNE TERM, 1859. 409 











Burton v. March. 





JAMES M. BURTON v. WILLIAM B. MARCH. 


Where it was not proved that any theft had been committed at all, it was 
Held not to be evidence to be let: to a jury, that the party charged, was in 
a room alone with one aslee}, on a bed, in the day time, with money loosely 
in his vest pocket. 

Where the instruction prayed for ly counsel is substantially given, though 
not in the prescribed words of the request, there is no ground to except. 
It is competent, in an action for slander, for the plaintiff to prove that after 
the time when the theft was alleged to have been committed, the defendant 

continued upon friendly terms with him. 

Good character can be given in evidence, by the plaintifl, in an action of slan- 
der, as well to repel the evidence given to sustain the plea of justification, 
as to enhance the amount of damages; and that, whether the facts in issue 
are by the evidence left doubtfu! or not. 


Action for sLAnpER, tried before Battery, J., at the last 
Spring Term, 1859, of Rowan Superior Court. Pleas—Not 
guilty, and justification. 

The plaintiff declared in five counts: 

Ist. That defendant hac maliciously said of the plaintiff 
that he stole his, defendant’s, watch. 

2nd. That he stole defendant’s money. 

8rd. That he stole sixty dollars. 

4th. The charge was of stealing twenty dollars. 

5th. Of stealing generally. 

The proof was, that defendant said he, plaintiff, stole sixty- 
five dollars of his money. The Court charged that this proof 
sustained the second count but not the third. 

One witness, upon the plea of justification, testified that he 
went with the plaintiff to Aiocksville, riding with him ina 
buggy ; that in a store, at that place, witness, in presence of 
the plaintiff, handed the defendaut sixty-five dollars to be ear- 
ried to the bank at Salisbury; that March went into the 
counting room of the store, and went to sleep; that he, wit- 
ness, and another person present, went up stairs for some 
shoes, and when he came back, the defendant was still asleep 
on the bed, and the plaintiff was in a hurry to start away, 
and did hurry the witness off; that after they had travelled 
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some mile or two, plaintiff said he would not be surprised if 
that money was stolen from March before night; witness ask- 
ed him why he thonght so; to which he replied that he had 
stuck the money loosely in his vest pocket and gone to sleep 
on the bed ; besides, that he was careless and had his watch 
stolen from him. 

Another witness stated that he kept the store spoken of by 
the preceding witness; that whilst March was on the bed, 
asleep, he saw the plaintiff standing near, and over him, lean- 
ing with his hands each side of him, and speaking in an ordi- 
nary low tone of voice, as if trying to wake him. 

The Court charged the jury that there was no evidence that 
the plaintiff stole the $65. Defendant excepted. There was 
evidence tending to sustain the plea of justification as to the 
first and fifth counts, and the defendant’s counsel asked the 
Court to instruct the jury, that if they were satisfied, from the 
evidence, that the plaintiff had stolen the watch, or money in 
the several instances alleged by him, and to which he offered 
his proof, they should find for the defendant on his plea of jus- 
tification as to the fifth count, and if they assessed damages 
on the other counts, it should be for the datnages which they 
would assess for the character of a thief. On this point, the 
Court charged the jury that if the defendant, by his proofs, 
had satistied them that the plaintiff did steal the watch, or the 
moneys, in the instances alleged by him, they could not give 
him damages on the first and fifth counts; that as the defend- 
ant had not sustained his justification as to the charge of stealing 
the defendant’s money, they were beund to find a verdict for 
some amount, if they believed the evidence, but what amount, 
was a question for them; that if the plaintiff was a man of 
good character, and above reproach in all respects, they were 
allowed by law to give exemplary damages, but if he was not 
aman of good character, they would not give so much. De- 
fendant’s counsel excepted for the Court’s refusal to charge as 
requested. 

8rd. The plaintiff offered evidence to show, that before the 
speaking of the words spoken, the defendant was on friendly 
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and intimate terms with him. Objected to on the part of the 
defendant, but admitted by the Court. Exception. 

4th. The Court permitted the plaintiff to prove his good 
character, both before and after the speaking of the words.— 
The defendant’s counsel asked the Court to instruct the jury 
that if the testimony as to the defendant’s justification were 
believed, the plaintiff’s good character would avail him noth- 
ing; that it was only where there was a doubt left by the tes- 
timony as to felonious acts of the plaintiff, that such evidence 
was available. 

The Court instructed the jury that the defendant’s good 
character should avail him on the question of damages. The 
defendan:’s counsel excepted, because the Court omitted to 
charge the jury as to the effect of character on the question 
of the plaintiff’s guilt or innocence of the felonies imputed by 
the words. 

Verdict and judgment for the plaintiff. Appeal by the de- 
fendant. 


Boyden and McLean, for the plaintiff. 
Fowle and Clement, for the defendant. 


Barrie, J. The facts set forth in the defendant’s bill of ex- 
ceptions, are not stated with sufficient perspicnity to enable us 
to be sure that we correctly understand the exceptions which 
he intended to make. So far as we can comprehend them, we 
will endeavor to notice them in the order in which they are 
presented. 

1. The first exception is that the Court instructed the jury 
that there wasno evidence that the plaintiff had stolen the 
sum of sixty,five dollars mentioned by some of the witnesses. 
The inatrugffon was undoubtedly correct; for the obvious rea- 
son, that th®re was not the slightest testimony that that money 


had been stolen at all. If that fact had been proven, then 
the testimony relied on by the defendant for that purpose, 
would have had some tendency to fix the theft upon the plain- 
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tiff, but in the absence of such proof, it could not, possibly 
have any effect at all. 

2. The instruction prayed for that, if the defendant had 
sustained his plea of justification on the first and fifth counts, 
though he had failed to sustain it on the others, yet the jury 
could assess for the plaintiff only such damages as were pro- 
per for one having the character of a thief, was, we think sab- 
stantially given. The Court told the jury that if the plaintiff 
was aman of good character, and above reproach in all re- 
spects, they were allowed by the law to give exemplary dam- 
ages; but if he were not a man of good character, they would 
not give him so much. This was, in effect, telling the jury 
that if the defendant had succeeded in proving that the plain- 
tiff was a thiet, whereby his character was made bad, he was 
not entitled to the same measure of damages, as he would be, 
if his character were above reproach. 

3. The third exception is clearly untenable. The fact up- 
on which it was based, is very obscurely stated, but it must be 
understood that the testimony offered by the plaintiff to show 
that the defendant continued on friendly terms and intimate 
relations with him, was after the time when the theft was al- 
leged to have been committed. It would be absurd to sup- 
pose that the testimony had reference to the time subsequent 
to that when the defendant made the charges. Thus under- 
stood, the evidence was clearly admissible, to show that the 
defendant did not then believe that the plaintiff was guilty of 
what he afterwards imputed to him, as we can hardly sup- 
pose that he would have continued to associate on friendly 
terms with one whom he suspected to be a thief. 

4. The fourth and last exception is also unfounded. When 
called upon to defend himself against the charge made against 
him, by the attempt of the defendant to support his plea of 
justification, the plaintiff is clearly entitled to avail himself of 
any kind of testimony which would be competent for his de- 
fense on a criminal prosecution for the same alleged offense. 
Among the facts which he may thus prove, is his good cha- 
racter, which he has a right to have submitted to, and consid- 
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ered by the jury, whether the case be upon the other testimo- 
ny, a doubtful one, or not. State v. L/enry, 5 Jones’ Rep. 65. 
In the case of Kincade v. Bradshaw, 3 Uawks’ Rep. 63, and 
again in Barfield v. Britt, 2 Jones’ Rep. 41, it was held that 
to establish a justification in an action of slander, the same 
cogency of proof is not necessary as would be required if the 
plaintiff were on his trial upon a criminal charge for the of- 
fense imputed to him by the words. If, then, less proof be 
required to fix the charge upon him under the defendant’s 
plea of jnstification than would be necessary on a criminal 
prosecution, surely, the plaintiff ought not to be deprived of 
the right to use any kind of testimony in the one case, which 
would be undoubtedly admissible for him in the other. 

We have thus examined all the alleged errors assigned by 
the defendant, and as we find that none of them can be sus- 
tained, we must direct the judgment to be affirmed. 


Per Curtam, Judgment affirmed. 


JAMES PAGE v. MICHAEL LUTHER. 


Since the enactment of the Revised Code, seliing spirituous liquor to a slave, 
without a permission in writing, is contrary to law, even though the spirits 
be for the use of the master, and the slave was really directed to go for it. 


AcTIOoN ON THE CASE, tried before Catpwent, J., at the last 
Term of Randolph Superior Court. 

The case arose upon a warrant from a justice of the peace, 
for the penalty of $100, given by the statute, Revised Code, 
chapter 34, section 92, for unlawfully trading with a slave. 
There was, upon the evidence, a verdict for the plaintiff, and 
the defendant then moved in arrest of judgment; which be- 
ing refused, and, judgment given on the verdict, the defend- 
ant appealed. In this Court, the motion in arrest, was again 
insisted on. The warrant, alleges the complaint of James 
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Page, that “‘ Michael Luther, on &c., in &c, did sell, and de- 
liver one quart of spirituous liquor, to a certain slave named 
Pleasant, the property of George Spencer, without permission 
in writing from the said Spencer, or from any other person, 
having the management of the said slave; whereby and by 
force of the statute entitled “Crimes and Punishments,” the 
the said Luther forfeited the sum of $100, to any person suing 
ing for the same,” with the usual mandate to take the body, 
&c., “ to answer the said complaint, and show cause, if any 
he hath, why the said Page shall not recover from the said 
Luther, the said sum of $100, which the said Luther has for- 
feited, as aforesaid, by selling and delivering, &c., contrary 
to the statute aforesaid.” 


W. J. Long and Gorrell, for the plaintiff. 
J. T. Morehead, for the defendant. 


Rurrixn, J. The only reason urged for arresting the judg- 
ment is, that the warrant does not aver that the liquor was 
not for the owner or manager, as well as that it was sold to 
the slave without the written permission of the master or 
manager ; because, it is said, it cannot be supposed the Legis- 
lature meant to deprive an owner of a slave of a convenient 
use of him, as is the case, if the owner cannot, on an emer- 
gency send his slave, - by oral command, for such an article 
for the owner’s use. The objection is open to several answers. 
In the first place, the averment that the sale and delivery was 
to the slave, imports that it was not to, or for, the master; at 
least, so far as this, that, if the fact had been so, it was open 
to the party on trial, by evidence, to show that the sale and 
delivery was for the master, and, by consequence not to the 
slave. But, in the next place, if such evidence had been giv- 
en, the defense must have failed, under the law, as it stands 
in the Code of 1854, which admits of no such exception to the 
general prohibition of trading with slaves for spirituous liquors, 
as that contained in the previous statutes; Revised Statutes, 
chap. 34, sec. 75, namely, authorising such sale and delivery 
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for the owner. That provision was found to open the door to 
so many evasions and abuses, that in the late Code it was 
omitted, and the enactment left to stand, generally, that it 
should be unlawful to sell liquor to a slave, on any consider- 
ation whatever, without the permission, in writing, of the 
owner or manager. So that, now, such a permission, in wri- 
ting, is the indispensable pre-requisite to excuse such trading 
with a slave for himself, and the averment in the negative on 
that point, therefore, completes the description of the offense 
as it stands in the statute. 


Per Curiam, Judgment affirmed. 








JANE C. KNOX vw. NORTH CAROLINA RAIL ROAD CO. 


Where the hirer of a slave agreed with the owner, that he should work all 
the time under the eye of a white overseer, and the contract was violated 
by putting the slave to work with other slaves without a white overseer to 
direct or control them, during which time, the slave was killed by a blow 
from an unexplained source, it was Held that it devolved upon the defend- 
ant to show that it resulted from a remote and unforeseen cause, otherwise, 
the hirer was responsible for the value. 


Action of Assumpsrr, tried before Batrey, J., at the last 
Term of Rowan Superior Court. 

The action was brought to recover for an injury done to Al- 
fred, a slave, hired to the defendant upon a special contract. 
The evidence was that the plaintiff had a life estate in the 
slave in question, and as such hired him to the defendant for 
the year, 1855, and that it was agreed “that Alfred was to 
work upon the railroad under the eye of a white overseer all 
the time—under John Rhodes who was one of the overseers 
upon the said road.” It was in evidence that Alfred and oth- 
er slaves were placed upon the road under John Rhodes, and 
that he divided the hands into several companies—the slave 
Alfred, and five others, were placed on the road in Davidson, 
as a waggoner, to haul sills along the road, and that no white 
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overseer was with them to superintend and control them ; that 
Rhodes went on the business of the road to Charlotte, forty- 
five miles distant; that he had been absent from the company 
where Alfred was, four or five days, when this slave received 
an injury on the head wiich killed him in some eight or ten 
days; that when Phodes heard of the hurt to the slave he 
came iminediately io the place where Alfred was, and found 
him lying in a shantee with the appearance of having receiv- 
ed a blow on the side of the head which fractured his skull; 
that Rhodes put those five slaves to work by themselves with- 
out an overseer, because they were the most trusty slaves on 
the road. Rhodes testisied that the nature of the business in 
which he was engaged, required that he should divide the 
hands in his charge into companies. and that he was first with 
one company, aud then with another as the business required, 
that frequently he was away frem the company in which Al- 
fred worked, several days together. It was several days after 
Alfred was hurt before medica! aid was rendered him. 

The Court charged tlie jury, that there was a violation of 
the contract on tie part of tie defendant, in not having a 
white overseer with Alfrod while he was at work upon the 
railroad, and that the plaintiif was entitled to recover; but, 
as it did not appear that the blow was given, and the slave's 
death occurred, in consequence of the overseer’s absence, or 
how the injury happened, the plaintiff was only entitled to 
nominal damages. Plaintiif excepted. 


Fleming, and Clement, for the plaintiff. 
Boyden and Jones, tor the defendant. 


Pearson, C. J. Ilis Honor assuming that there was a vio- 
lation of the contract on the part of the defendant, held that 
the burden of proving the cause of the death of the slave was 
on the plaintiff, and that in the absence of such proof, she was 
entitled only to nominal damages. 

This Court is of opinion tliat it was for the defendant to prove 
how the slave was killed, for the reason that the violation of 
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the contract, put the defendant in the wrong, and it then be- 
came matter of exculpation, by way of mitigating damages, to 
show that the injury was the result of accident, and could, in 
no degree, be attributable to the fact of the violation of the 
contract ; for instance, that the slave had been killed by a 
stroke of lightning, or the falling of a tree in a sudden storm, 
or died of sickness. Clearly the burden of proving matter, 
which is only allowed in mitigation, must be on the defend- 
ant. 

The principle is this, when a contract of bailment is vio- 
lated, and the property is damaged, prima facie it is an in- 
jury for which the bailee is liable, because, in the absence of 
proot as to how the matter occurred, there is no telling 
whether it would, or would not have happened, but for a 
breach of the contract, and the bailee being in the wrong, it 
is for him to relieve himself from blame, in respect to the ac- 
tual loss, by proving that it happened in such a way as to 
show that it could, in no wise, be attributed to the fact of the 
breach of the contract, or be considered as a consequence 
thereof, but was an accident unlooked for and unforeseen, and 
such as could not have reasonably been presumed to have 
been in contemplation of the parties when the contract was 
made, so as to show that the loss was damnum ubsque in- 
juria. 

It was suggested, in the argument, that Bell v. Lowen, 1 
Jones’ Rep. 316, and Ashe v. De L?osset, 5 Jones’ Rep. 278, 
seemed, in some measure, to conflict. But we apprehend, 
although there is, confessedly, some difficulty in making the 
application, the principle above stated, fully sustains the dif- 
ference in the two cases, and the dictum of Zwidy v. Sunder- 
son, 9 Ire. Rep. 5. In the former, it was in the contempla- 
tion of the parties, when the contract was made, that the life 
of the slave would be in more danger if he was taken out of 
the county, and the bailee took the risk on himself, in the 
same manner that the law puts it on a bailee, who violates 
the terms of the contract ; consequently, it made no differ- 
ence how the slave lost his life, whether by sickness or the 
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falling of a tree, for all kinds of exposure were guarded against, 
and death from any cause, while the slave was out of the 
county, was considered not to be a loss too remote to be in- 
cluded in the damages. In the latter, the burning of the rice 
was considered not to be a consequence of an omission to beat 
itin its turn, which could reasonably be presumed to have been 
in the contemplation of the parties when the contract was 
made, but was a mere accident unlooked for and unforeseen, 
which could, in no sense, be attributed to the omission, and 
the damage was held, therefore, to be too remote. 

Our case falls on the side of Bell and Bowen ; for it is evi- 
dent, that it was in contemplation of the parties that the life 
of the slave would be more exposed if he was left to work 
with others, without an overseer or with a black overseer, 
(who could not prevent fighting and other kinds of disorder) 
than “if he was under the eye of a white overseer all the 
time; and as the contract, in this respect, was violated by the 
defendant, and the slave lost his life, the damage is prima 
facie attributable to such violation, and matter of exculpation, 
as that he was killed by lightning, or the falling of a tree ina 
sudden storm, or from sickness, in respect to which, the pre- 
sence of a white overseer could have had no effect, one 
way or the other, must be proved by the defendant; for be- 
ing put in the wrong, he is liable to an action, and the plain- 
tiff is entitled to recover the amount of his loss, unless the de- 
fendant can reduce it to nominal damages, by showing in mit- 
igation, that the actual loss was a consequence so remote, as 
in no wise to be attributable to the absence of a white over- 
seer. Ventre de novo. 


Per Curiam, Judgment reversed. 
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A. M. BOGLE ée al v. N. C. RAIL ROAD CO. 


The remainderman of an estate in a slave, is not entitled to sue on a contract 
made by tlte tenant for life, with a hirer, for the protection of the slave's 
life, he being no privy thereto, and no part of the consideration having 
moved from him. 

Action of assumpsit, tried before Bamry, J., at the last 
Term of Rowan Superior Court. 

The plaintiff was the tenant in remainder of the slave, Al- 
fred, in whom Mrs. Jane C. Knox had an estate for her life. 
The slave was killed under the circumstances detailed in the 
preceding case, (Knox v. N C. Rail Road Co., ante 415,) 
and the plaintiff to recover for the injury done to his remain- 
der, brought this action, and declared on the contract stated 
therein. The defendant’s counsel contended that the remain- 
derman had no interest in the contract made by the tenant 
for life, and could not recover thereon. His Honor was of 
that opinion, and the plaintiff took a nonsuit and appealed. 


Fleming and Clement, for the plaintiffs. 
Jones and Boyden, for the defendant. 


Pearson, C. J. Case is the proper action by one owning 
an estate in remainder in a chattel which is destroyed or per- 
manently injured by the wrongful act of a third person, or of 
the particular tenant, or of one claiming under him. 

Mrs. Knox had a right to hire the slave to the defendant, 
and as there is no allegation of neglect, the plaintiffs have no 
cause of action; for there is no wrongful act unless they are 
entitled to the benefit of the special stipulations in the con- 
tract of hiring. It is admitted that they are not parties tothe 
contract, and no part of the consideration moved from them; but 
it is insisted that a tenant, for life, is a trustee, or guwasé trus- 
tee for the remainderman, and by reason of this relation and 
the privity of estate, a contract made by the one, will enure 
to the benefit of the other. 

Test this question in this way ; suppose the tenant for life, 
dies before the expiration of the year, for which the slave was 
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hired, are the remaindermen bound to let the bailee have him 
for the rest of the year? or may they not forthwith take him 
into possession ? treating the contract as of no force in respect 
tothem? Certainly they can take theslave. If a tenant, for 
life, of land, make a lease for years and dies, the term for 
years is so utterly void, as not even to be capable of confirma- 
tion by the remainderman. It follows, that as the contract 
does not bind them, they can have no benefit under it for the 
want of mutuality, which is of the essence of all contracts. 

The position that a tenant, for life, is a trustee, or guasi 
trustee for the remainderman, is not tenable. The estate is divi- 
ded into two parts, but each holds the legal title of their respec- 
tive parts in severalty for their own use, and there is no sepa- 
ration of the legal from the beneficial estate in respect to eith- 
er part, and without this separation, so that one may hold the 
legal estate for the benefit of another, the idea of a trust is 
out of the question. It is true, that the possession of the par- 
ticular tenant is congeable (as Coxe terms it) with the estate 
in remainder ; that is, their position is not that of adversaries. 
They are privies in estate—claim under the same conveyance, 
and neither is allowed to dispute the title of the other. Hence, 
it follows, that if one procures a stranger to execute a release 
of right, it operates “ by way of extinguishment,” and enures 
to the benefit of the other. But it is obvious, that this princi- 
ple does not extend to a contract made by one in respect to 
his part, to which the other is not a party, and by which he 
is not bound, there being no confirmation ; for the benefit of 
the contract may be enjoyed exclusively by the party making 
it without disputing the title of the other, which is in no wise 
involved, whereas, in the case of a release, the party who 
buys in the out-standing right, cannot enjoy the exclusive 
benefit of it without prejudice to his privy in estate, and to 
prevent this, the right is considered as extinguished, whereby 
the other incidentally gets the benefit of the release. Note 
the diversity. There is no error. 


Per Curiam, Judgment affirmed. 
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Doe on the demise of PATSEY ARCHER and others v. MERRITT HAITH- 
COCK. 


Cohabitation, reputation, and a general recognition of a male and female as 
man and wife, are competent evidence to prove a marriage in all civil ac- 
tions, except for crim. con., and where a marriage has been found by a 
jury on such evidence, it is sufficient, in law, to defeat all rights under a 
second marriage entered into during its existence—though the second mar- 
riage may have been formally solemnised and proved by direct evidence. 


Action of EsEcTMENT, tried before Catpwe tt, J., at the last 
Term of Guilford Superior Court. 

The only question arising in this case was upon the suffi- 
ciency of a deed from one Avy J/ood to the defendant. It 
was conceded in the argument, that unless that deed was good, 
the plaintiffs were entitled to recover. The right to the estate 
being in the said Avy, she intermarried formally under 
license, and before witnesses, with one James Hood. She 
aud Hood made a deed, as husband and wife, to the defend- 
ant, but the same never was authenticated as the act directs 
by the privy examination of the feme. She was proved to be 
dead, and the plaintiffs’ lessors, her heirs-at-law. This ap- 
pearing to the Court, by the exhibition of the imperfect deed, 
the plaintiffs insisted on their right to the premises. 

The defendants, however, insisted that Avy Ifood’s deed 
was good, because the marriage between her and James 
ITood was null and void, he being at the time the same was 
solemnized married to another woman, one Grace Patterson, 
who was then alive; and to make out that case, it was in ev- 
idence that he had lived with Grace Patterson ; that they had 
several children, and passed and were recognised as man and 


wife. 

Ilis Honor charged the jury, “ that where a man and wo- 
man lived together, and passed and were recognised as man 
and wife, it was evidence, to submit to them, of a marriage,” 
and also, if such marriage had taken place between James 
Hood and Grace Patterson, and she was alive at his marriage 
with Avy Johnson, the latter marriage was void, and her 
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deed, though made in the name of Avy Hood, and made as 
a married woman and signed by her pretended husband, and 
not registered, was, nevertheless, sufficient to pass her estate 
in the premises. Plaintiff excepted. 

Verdict for the defendant. Judgment. Appeal by plaintiff. 


Fowle and Graham, for the plaintiff. 
Phillips, for the defendant. 


Pearson, C. J. We agree with his Honor in the position, 
that the case turned upon the validity of the marriage be- 
tween Hood and Avy Johnson, and that depended upon the 
question, whether there had previously been a marriage be- 
tween Hood and Grace Patterson. 

It was in evidence, that Hood and Grace Patterson “ had 
lived together several years and had several children, and 
passed, and were recognised as man and wife,” and the jury, 
by their verdict, say they were satisfied that the said Hood 
and Grace Patterson had been married. 

There was direct evidence of the solemnization of a mar- 
riage between Hood and Avy Johnson, and the question is, 
does this direct evidence of the one marriage exclude and ren- 
der incompetent, or insufficient in law, the eirewmstantial ev- 
adence upon which the jury have found the former marriage ? 

It is held to be a general rule that reputation, cohabitation, 
and the declaration, and conduct of the parties, are compe- 
tent evidence of a marriage between them, except in two 
cases, i. e., on an indictment for bigamy and in an action of 
“crim. con.;” 2 Greenf. Ev. see. 762; Burt v. Barlow, 1 
Doug. 170; Morris v. Miller, 4 Burr. Rep. 2057; Wilker- 
son v. Payne, 4 T. R. 458; Weaver v. Cryer, 1 Dev. Rep. 337. 
The reason given by Lord Mansrietp, for making an excep- 
tion in the action for “crim. con.” is, that “ it is penal in its 
nature and like a criminal proceeding.” But in criminal pro- 
ceedings, it is confined to an indictment for bigamy ; and no 
particular reason is given for making that exception; it would 
seem that what is competent evidence in one case ought to be 
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in another, provided it satisfied the jury of the fact of the al- 
leged marriages. But these two exceptions are fixed and, 
stare decisis. We are not, however, disposed to make anoth- 
er exception without a reason. Especially, as, in this State, 
there is no registry of marriages, and frequently, cireumstan- 
tial evidence is the only mode of proving one. 

Our attention was called to //assall’s case, 12 Eng. Com. 
L. Rep. 207. The prisoners were indicted for larceny; the 
female prisoner (as a single woman). Her defense was that 
she was the wife of the other prisoner and subject to his coer- 
tion. It was proved that on the occasion when the money 
was stolen, the prisoners spoke of, and treated each other, as 
husband and wife, but the witnesses, who were the prosecutor 
and constable, “ had never seen them except on that particu- 
lar transaction.” Garrow B. held this evidence insufficient 
to establish a marriage, as it was quite evident the prisoners 
had assumed the relation of man and wife, as a pretext for an 
opportunity to commit larceny. He announces the general 
rule and the two exceptions, and, admitting that general rep- 
utation and a continual living together, and passing, and be- 
ing recognised as man and wife, would be competent and suf- 
ficient in such a case, under the general rule, to make out a 
defense for the woman; he was of opinion, and we entirely 
agree with him, that passing themselves off in that way, on a 
single occasion, was no evidence of their being man and wife. 

There it no error. 


Pex Curiam, Judgment affirmed. 





STATE v. ELIAS NEVILLE. 


A statement made by a witness in pais, contradicting that made on the trial’ 
and brought in for the purpose of impeaching the integrity of such witness 
cannot be treated as substantive evidence of the facts involved in the 


issue. 
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An erroneous remark of the Judge upon the weight of evidence, that ought 
net to have been admitted at all, is not a ground for disturbing a verdict. 
Where a judge virtually and substantially gives the instruction to the jury 
which a party is entitled to, it is not error for the Court to refuse, at anoth- 

er stage of the trial, to give the same instruction in a different form. 

In a case of homicide, in order to entitle the accused to the benefit of the rule 
reducing a killing to manslaughter, on account of an assault upon his wife 
with intent to commit a rape, or for adultery, it must appear that he detect- 
ed the act in its progress, and slew the wrongdoer on the spot; to slay one 
after such a wrong has transpired, upon subsequent information of the fact, 
is murder in law. 

It is not error in the Court to reject testimony which was only proper to es- 
tablish an incidental matter where it was not offered or pressed on the tri- 
al for that purpose, but as affecting the issue directly. 


Tus was an indictment for the murper of one John Phil- 
lips, tried before Dick, J., at the last Spring Term of Ialifax 
Superior Court. 

Elizabeth Holt, the mother of the deceased by a former 
marriage, testified that the deceased made his home at her 
house ; that he was from home on Sunday and Sunday night ; 
that he returned about an hour by the sun; that her son Ar- 
chie said something offensive to her and John slapped him 
for it; that Archie was sitting by the fire, crying, when 
the prisoner came to the house, having a gun; that he enquir- 
ed what Archie was crying about, and was told by the boy, 
whereupon John said Archie should not run over his mother, 
to which the prisoner replied, “if you strike him again I will 
kill you, or I will shoot you”; that she told the prisoner John 
had not hurt Archie; that John said he had not hurt Archie, and 
added that the prisoner should not run over him in his moth- 
er’s house; that she (witness) then went to the kitchen to get 
breakfast, leaving the prisoner in the house; that very shortly 
thereafter, she heard a gun fire, when she went to the house 
and found John shot in the left arm just above the elbow, and 
the prisoner walking off; that deceased bled from the wound 
very fast, and continued so to bleed until the evening of that 
day, when he died. She further stated that when John came 
home in the morning, he brought with him a jug of whiskey 
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which he said belonged to the prisoner; that when the pris- 
oner came to the house, he was swearing very much. She 
said the prisoner was her brother’s son. 

. Archie Holt testified that he was seventeen years old; that 
just before the prisoner came to his mother’s house, the de- 
ceased had slapped him, and that he (witness) was crying when 
the prisoner came, and the latter, on being informed what had 
tuken place, cursed the deceased, and told him if he struck 
the boy again, he would kill him; that they quarrelled, and 
the prisoner went out of the honse; that John stood in the 
door and said he could not be run over at home; that the de- 
ceased had his hands in his pantaloon’s pockets when the pris- 
oner fired and shot him; that he had no knife or stick or 
weapon of any kind, and was not advancing, but standing in 
the door; that he, the witness, was sitting by the fire looking 
at the parties when the gun was discharged; that on the even- 
ing before the homicide, the witness, the deceased and the 
prisoner, were at the house of Thomas Neville, where the 
prisoner bought a jug of spirits, and requested the deceased 
to carry it to his (prisoner’s) house; that the deceased started 
off with the jug about an hour before the witness and prison- 
er left the same place; that when they arrived at the prison- 
er’s house, the deceased was there, and he and the deceased 
stayed all night there; that the deceased and prisoner drank 
together that night, and, about day light, went rabbit-hunting, 
the prisoner having his double barrelled gun with him; that 
the witness went home, and the deceased came home about 
an hour afterwards. | 

Elizabeth Holt, the daughter of the first witness, stated that 
she was the half sister of the deceased, and cousin of the pris- 
oner; that she was fourteen years old; that she was at the 
kitchen when the prisoner, having his gun, came up; he ask- 
ed her if she had a drink for him, to which she replied that 
her brother had some in the house; that he went off a short 
distance into the cotton patch, which was near the house, and 
called his hounds; that witness went into the house where her 
mother, her brother Archie and the deceased were; that the 
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prisoner, shortly afterwards, came to the door and enquired 
what Archie was crying about, and on being told that John 
had slapped him, he went into the house and told the deceas- 
ed if he slapped him again, he would kill him; that deceased 
replied he had not hurt him, to which the prisoner repeated, 
that if the deceased struck Archie again, he would kiil him; 
to which the deceased said “kill me then”; that her mother 
went out about that time, and the prisoner sat down for a mo- 
ment on the door steps, but then rose and went out; that the 
deceased walked to the door and said he should not run over 
him at his own house; that she started to go out of the door 
to the kitchen, but when she got to the door, she saw the pris- 
oner with his gun raised, and his finger on the trigger; that 
she jumped behind the stairs, and the gun went off instantly; 
that the deceased was standing with his back against the door- 
shutter which opened in the inside, and had his hands in his 
pockets; that the prisoner was some eight or ten steps from 
the door, and rather on the side of it. On cross examination, 
this witness was asked if she had not stated to Miss Margaret 
Porter, some eight or ten days after the homicide, that when 
the prisoner came up, he asked the deceased why he had treat- 
ed him so badly, that the deceased asked him how, and the 
prisoner said, “trying to ravish my wife,” to which the de- 
ceased replied, “I will not allow you to run over me,” and 
got up and advanced upon the prisoner with a drawn knife, 
saying he would cut his guts out, and that the prisoner gave 
back and shothim. To this interrogatory, the witness answer- 
ed, denying it in the most positive manner. 

Several persons were examined to prove contradictory state- 
ments made by the several witnesses, Mrs. Holt and her 
daughter and son, but the following is only deemed necessary 
to be stated : 

Margaret Porter stated that her mother is a sister to the 
prisoner; that the witness, and Elizabeth Holt, the younger, 
about eight or ten days after the homicide, were sitting up 
with the corpse of a miss Neville, and that Elizabeth told 
her “Elias, (the prisoner) came to her mother’s house, and 
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asked John how he came to treat his wife so; John asked him 
how he had treated her.” Elias said, “you attempted to rav- 
ish her.” Johnsaid, “you cannot run over mé here, if you can 
at your own house, and advanced towards the prisoner with a 
knife in his hand, and said he would cut his guts out ; that the 
prisoner backed and shot him.” 

William Neville, a small boy, who said he was fourteen 
years old, a son of the prisoner, was next examined. He sta- 
ted that the deceased came to his father’s house with a jug of li- 
quor, and that about an hour afterwards, his father came home, 
Archie Holt with him; that John and Archie stayed all right, 
and in the morning, John and his father went rabbit-hunting; 
that his mother sent him to look for his father as she feared he 
might be sick on the road side; that he met him coming home 
about two hours by the sun; that witness told his father some- 
thing, and he turned and went towards the place where the 
killing took place. The prisoner’s counsel stated the purport 
of this communication, which was, “that on the evening be- 
fore, when the deceased came to the honse of the prisoner, he 
saw him trying to ravish prisoner’s wife; that he had her on 
the bed with her clothes up,” and offered to prove by the wit- 
ness that this communication was the truth. The Attorney 
General objected to the evidence and it was excluded.— 
Prisoner’s counsel excepted. 

There was testimony as to the character of Mrs. Holt and 
her children, and of Margaret Porter, all which was favora- 
ble. 

The counsel for the prisoner requested the Court to instruct 
the jury as follows: 

1st. That the burden of proof is on the State, to show, be- 
yond a reasonable doubt, that the homicide was committed 
with malice, in order to make it murder; and every fact ma- 
terial for that purpose, must be established by testimony, of 
whose truth there is not a rational doubt. 

2nd. If the jury are not satisfied beyond a reasonable 
doubt, of the truth of the statements made by the witnesses 
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for the State, as to the manner of the homicide, they ought 
not to convict the prisoner of murder. 

8rd. The jury in their investigation, have a right to look to 
all the circumstances of the case, and to make such inferences 
as are probable from these circumstances. 

4th. The jury have a right to look to the account of the 
affuir given by the prisoner in his defense, and to compare 
the testimony with that account, and in this way to ascertain 
the probable truth or falsehood. 

5th. That a jury when they come to sit in judgment upon 
the integrity of a witness, have a right to look, and ought to 
look to the relation in which the witness stands to the cause, 
and that it is a settled rule in law, in this State, that when 
near relations depose for near relations, their testimony is to 
be received with many grains of allowance; that when the 
witness is equally related to both parties, there is no infer- 
ence in law as to the bias of the witness for either party in the 
cause. 

The Court charged the jury, that it was the duty of the 
State to fully satisfy their minds, beyond a reasonable doubt, 
of the prisoner’s guilt, before they could properly convict him 
of murder, and if they had a rational doubt, on any point, 
Recessary to his conviction, the prisoner was entitled to the 
benefit of their doubts, and it would be their duty to acquit 
him of murder; that in the present case, the defense assumed 
that the prisoner killed the deceased, and the question for 
their consideration was, whether this was done upon legal 
provocation ; that it was their duty to take into consideration 
all the evidence, both for the State and for the prisoner, and 
also the arguments of counsel on both sides. It was likewise 
their duty to pass on the credibility of each witness for the 
State, and for the defendant, and then to decide whether this 
was a case of murder or manslaughter. 

The Court then remarked, that the prisoner’s counsel had 
asked for special instructions, which he would then proceed 
to give them. 

His Honor then read the first instruction prayed, and in- 
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formed the jury, that the Court adopted this proposition as a 
part of his charge ; with this modification: that it was not 
always true, that the State must prove express malice before 
a jury would be authorised to convict of murder; that there 
were cases in which the law implied the malice; as where 
the slaying was with a deadly weapon without any legal pro- 
vocation. 

The Court proceeded then to read over the second, third 
and fifth instructions asked for by the prisoner’s counsel, and 
informed them that fhe positions were correct, and he adop- 
ted them as a part of his charge to them. 

As to the fourth instruction, his Honor refused to give it, 
upon the ground, there was no evidence that the prisoner ever 
made any statement as to how the killing took place. Pri- 
soner’s counsel excepted. 

The Court further charged the jury, that if the evidence of 
Archie and Elizabeth [olt fully satisfied their minds, beyond 
a reasonable doubt, that the deceased was standing still in the 
door of his mother’s house, with his hands in his pockets, and 
had no knife, or other weapon at the time he was shot by the 
prisoner, it was a case of murder. 

The Court further told the jury, that they were to pass upon 
the credit of the two witnesses, Archie and Elizabeth Holf§ 
and if they doubted the integrity of the witnesses, or the ac- 
curacy of their statements as to how the killing took place, 
the prisoner was entitled to the benefit of that doubt, and they 
should not convict him of murder. 

The Court further stated to the jury, that the prisoner’s 
counsel contended that the killing took place under legal pro- 
vocation, and was therefore reduced from murder to man- 
slaughter; that the State’s witness, Elizabeth Holt, gave a 
true account of the transaction to the witness, Margaret Por- 
ter; that it was their province to pass upon the credibility 
and accuracy of all the witnesses that had been examined ; 
that they would, in the first place, determine whether Eliza- 
beth Holt ever made such a statement to Margaret Porter ; 
and if they should find that she did, then, whether under all the 
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evidence, they thought it gave a true account of the transac- 
tion ; and if they were of opinion that it did, then they should 
acquit the the prisoner of the murder, and find him guilty of 
manslaughter only. The Court remarked, however, in rela- 
tion to the evidence of what a person said on a particular oc- 
casion, it was held by the books on evidence, to be the weak- 
est kind of evidence, because the hearer might misunderstand 
the speaker, or might not have capacity to comprehend fully, 
or state truly, what was said. The defendant’s counsel ex- 
cepted to this commentary. 

The jury found the defendant: guilty of murder, and upon 
judgment being pronounced, he appealed. 


Attorney General, for the State. 
Miller, Conigland and BL. F. Moore, for defendant. 


Rurrm, J. In the instructions given to the jury, the Court 
is unable to discover any error to the prejudice of the prison- 
er. It is manifest upon the evidence, the course taken by the 
defense, and the instructions prayed, that the fact of the hom- 
icide was not a point in controversy, but that it was as to the 
manner and circumstances attending it. For the prisoner, it 
was contended that the three witnesses, who represented them- 
selves to have been present at the fact, had not, in their testi- 
mony truly stated the transaction, and, particularly that Eliz- 
abeth Holt had not; but that, on the contrary, the truth was 
as she had related the matter to Margaret Porter, and, there- 
fore, it was but a case of manslaughter. It is proper to ob- 
serve here, that the position is entirely untenable, although 
his Honor, inadvertently, no doubt, fell into it. For the only 
legitimate effect of the testimony of Porter, was to discredit 
that of Elizabeth Holt, and, if true, it did not constitute sub- 
stantive evidence of the circumstances attending the killing; 
since, at best, it was but the narrative of Elizabeth Holt, not 
under oath, and could not legally establish any thing affirma- 
tively. It was in reference to that point, in his instructions, 
his Honor made the remark, that such evidence—of what a 
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person had said, was considered the weakest kind of evidence; 
and, therefore, whether the remark be correct or incorrect, it 
cannot affect the question now before the Court. 

The shape, then, which the defense took, imposed the bur- 
ben on the prisoner of producing proof of such facts and cir- 
cumstances as would mitigate the offense ; otherwise the in- 
ference of the law is, that it is murder. There was no error, 
therefore, in assuming the killing to be established, and in so 
saying to the jury. Still it was open to the prisoner to urge 
before the jury, that there must have been other circumstan- 
ces attending the homicide, which the witnesses for the State 
had not disclosed, but dishonestly kept back, and which, 
therefore, if disclosed, it might be inferred, would give a 
different complexion to the killing; such as the kindred, 
and friendly relations between the parties up to the morn- 
ing of the fatal affray, and the improbability of the pri- 
soner’s being prompted to such a deed by the trivial cireum- 
stances that the deceased had given his younger brother a 
slight slap, for irreverent language to their mother, an aunt of 
the prisoner; and, in addition, and above all, that the most 
material witness for the State, as to the overt act, had stated 
to another person other facts attending the killing, which, if 
true, showed it to be an immediate and sufficient provocation 
to reduce the offense to manslaughter. All these considera- 
tions were, doubtless, urged before the jury, and seem to have 
been fairly left to them by the Court. In truth, the case turn- 
ed upon the veracity and accuracy of the witnesses on the 
part of the prosecution ; and the verdict can only be sustain- 
ed by the credence which the jury gave to them. The jury 
having found the prisoner guilty on their evidence, there is 
no power in this Court to disturb the verdict. 

With respect to the instruction prayed, that the jury had a 
right to look to the account of the affair given by the prisoner 
in his defense, and compare the testimony with it, and in that 
way probably ascertain the truth, there seems to have been 
some misapprehension both on the part of the Court and the 
counsel for the prisoner. In England, formerly, the accused, 
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not being entitled to counsel, conducted his own defense, and, 
in making it, as almost every unprofessional person would, he 
did not confine himself to the evidence at the trial, but, na- 
turally gave his own version of the transaction. That was not 
evidence, in the proper sense of the term, of the facts stated 
by the accused, but still the statement might be, and often 
was, considered by the jury as suggestions affecting the credit 
of the witnesses, the weight to be given to the facts deposed 
to by them, the probability of the opposing tales and the pro- 
per inferences from the proofs. No such practice is known 
among us: though, if one choose to conduct his own defense, 
juries would probably pay the same regard to such sugges- 
tions and arguments as they formerly did. In place of such 
a mode of proceeding, defense by counsel universally prevails 
here, and the argument and suggestions by the counsel, both 
as to the matter of law and fact are heard by the jury, and 
always submitted by the Court to their consideration in 
forming their conclusions upon the subject in controversy. It 
was done in express terms in this case, and, therefore, while 
his Honor declined giving the fourth instructions prayed, on 
the ground, that the prisoner had not given any such account 
of the affair as was supposed in the instruction, he had, in 
effect and substance, given it before. For, after laying be- 
fore the jury the position of the prisoner’s counsel, that the 
killing took place under such circumstances of legal provoca- 
tion as extenuated it from murder to manslaughter, the Judge 
told them it was their duty to take into consideration all the 
evidence, and also the arguments of counsel, both for the 
State and the prisoner. There was, therefore, no error in that 
part of the case. 

The only remaining question is upon the rejection of the evi- 
dence of William Neville, the son of the prisoner. The prisoner 
offered to prove by him, that on the evening preceding the hom- 
icide, the deceased came to the prisoner’s house, and had the 
prisoner’s wife on the bed with her clothing up, and attempt- 
ed to ravish her. To what end was the evidence offered ?— 
Obviously, to establish a provocation for the killing—the idea 
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which pervaded the whole trial. For that purpose, it was not 
proper evidence, aud ought to have been rejected. _ If admit- 
ted and believed, it could not have changed the charactersof 
the offense, but wouid, in the view of the law, aggravate it. 
As, upon an analogous question, somewhat akin to this, name- 
ly, a hnsband’s killing an adulterer with his wife, the Court 
would hold that a husband finding a man violating or attempt- 
ing to violate his wife, and killing him on the spot, might 
plead that furor brevis which so atrocious a wrong, both to the 
wife and the husband would naturally inspire; nay, if needful 
to prevent the accomplishment of the purpose, we think that he 
would be justified in slaying him ; as the woman herself would 
be. But adue regard for human life, and the necessity of 
protecting it from unbridled wrath and vengeance, and a just 
respect for the peace of society, and the supremacy of the 
law, which constitute the well being of every community, re- 
strain any further relaxation of the rule which forbids one man 
to take the life of another. With respect to the case of 
adultery, the law is found in the most ancient archives of the 
common law, and has been brought down to us in the same 
plain and precise terms by the ablest Judges, and the most 
eminent writers on the criminal law; and a court at this day 
has no more authority to interpolate new qualifications or ex- 
ceptions into it, than power to make a statute. But the rule 
of the common law on this head, stands not alone on its au- 
thority. It is commended, as well, by its wisdom. Homicide 
is extenuated to manslangliter, not by the fact that it was per- 
petrated in a fury of high passion, but by such fury’s being ex- 
cited by a present provocation, which the law deems sufficient 
for the time, to deprive men in general of that power of rea- 
soning and reflection, which ought to lead them to appeal for 
redress to the law, and instead thereof, prompts them to take 
it into their own hands. The wrong is thus infallibly known, 
and the wrongdoer is thus made instantly to expiate it with 
his blood. But where a husband only hears of the adultery 
of his wife, no matter how well authenticated the information 
may be, or how much credence he may give to the informer, 
11 
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and kills either the wife or her paramour, he does it not upon 
present provocation, but for a past wrong—a grievous one in- 
deed! but it is evident he kills for revenge. Let it be consid- 
ered how it would be if the law were otherwise. How re- 
mote or recent must the offense be? How long or how far 
may the husband pursue the offender? If it happen that he 
be the deluded victim of an Iago, and after all, that he has a 
chaste wife, how is it to be then? These enquiries suggest 
the impossibility of acting on any rule but that of the com- 
mon law, without danger of imbruing men’s hands in innocent 
blood, and the certainty of encouraging proud—heady men to 
slay others for vengeance, instead of bringing them to trial and 
punishment by the law. It is obvious that these observations 
apply with equal force to an alleged rape, or an attempt to 
commit a rape on the wife at a past time; and this case fur- 
nishes a forcible illustration of the extreme hazard of extenu- 
ating the offense of taking the life of a fellow man, upon informa- 
tion. The wife of the prisoner'made no complaint te him on 
his arrival at home, that the deceased had assaulted her or in- 
sulted her; but, on the contrary, the deceased was entertain- 
ed by them both that night in friendship, and the prisoner and 
the deceased hunted together next morning by themselves— 
thus rendeiing the imputed act extremely improbable. Yet, 
it is assumed by the prisoner, that upon hearing from his son, 
who was just of an age to be a competent witness, that the 
deceased had misbehaved towards his mother, he might, with; 
out regard to the improbability of the accusation as known to 
himself, and without making any enquiry of his wife, proceed 
to the residence of the deceased and shoot him down, and that 
he would not be guilty of murder. Such a position is alto- 
gether inadmissible. The Court is therefore of opinion, that 
the evidence was not admissible for the purpose for which it 
was offered ? 

It was further argued that it ought to have been received 
for the purpose of sustaining the credit of Margaret Porter, 
and impeaching that of Elizabeth Holt. Although it did not 
relate to the matter on which the two witnesses were at points, 
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that is the narrative by Holt of the circumstances attending 
the killing, yet it must be admitted to have at least a remote 
relevancy to the credit of those persons, inasmuch as the pro- 
bability that Elizabeth Holt made the statement to Porter de- 
posed to by the latter, would be increased by showing that 
in point of fact, those circumstances really existed, of which 
the prisoner complained to the deceased during the alterca- 
tion according to the alleged narrative of Holt to Porter.— 
But the Court is of opinion, nevertheless, that the prisoner is 
not entitled to a venire de novo on that ground. The evidence 
was not offered for that purpose. At least, nothing of the 
kind is to be collected from the bill of exceptions. Oounsel 
are bound to state the evidence they propose to offer, and its 
purpose ; else it is impossible that the Court, a stranger to the 
case, can see its relevancy, or properly restrict counsel in their 
remarks on it to influence the jury as to its effect; and when 
evidence is offered for the general purpose of affecting the de- 
gree of a homicide which is irrelevant to that point, and is for 
that reason rejected, there is no error in rejecting it general- 
ly, although it may be competent for a more restricted pur- 
pose, unless the party ask its reception for that purpose, and 
that only. For in no other way can a court know that the 
party desires it, or would be willing to rely on it, or that it 
should be given for that particular purpose. For example, in 
the case before us, it might well be doubted whether the pris- 
oner would gain any advantage from the evidence, merely as 
affecting the credit of the two witnesses. While on the other 
hand, if believed, it might sustain, in the manner already 
mentioned, the credit of Porter in deposing to the declarations 
of Elizabeth Holt, yet, on the other, taken in connection with 
the age of the son, and the silence of the wife as to the alleg- 
ed wrong to her, and also the silence of the witness himself to 
his father on his getting home, and during the night, and the 
friendly entertainment of the deceased by all the parties, it 
might have laid the ground of a serious suspicion that the 
whole story was the fabrication of afterthought, and that those 
two young persons were made the instruments for unjustly de- 
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gstroying the credit and character of Elizabeth Holt. Of 
course, the Court will not be understood as making that impn- 
tation. It is alluded to for the purpose, only, of showing that 
it was not for the Court, at the trial, to receive the evidence 
for a restricted purpose, when it was not offered for such pur- 
pose, and when it is plain that the prisoner might rather give 
up the evidence restricted to that purpose, than risk its recoil. 
To allow him the benefit of it upon a motion for a venire de 
novo, would be but little short of inviting counsel, instead of 
getting a fair trial for the accused, to lay traps for the presid- 
ing Judge, and beguile him into them. 

There is no error, and this must be certified to the Superior 


Court of Halifax. 


Per Ovriam, Judgment affirmed. 





CALTERN C. CANNON v. JOSEPH W. NOWELL and wife. 


Heirs take by positive law where the ancestor dies intestate, and the course 
of descents cannot be altered by words excluding particular heirs, or by 
any agreement of parties. 


Petition for partition of land, descended to the petitioner 
and his sister, Harriet, the feme defendant, tried before Saun- 
pers, J., at the last Superior Court of Chowan. 

By the petition, and a supplemental petition, and the an- 
swer and exhibits, the following case is made: In October, 
1849, Joseph Cannon, the father of the plaintiff, conveyed to 
the plaintiff, in consideration of natural love, a tract of land, 
containing seventy-five acres, in fee simple. The deed con- 
tained the following clause: ‘ Moreover, in consideration of 
this gift of land, the said Caltern C. Cannon is not to have, or 
be entitled to, any more of the land of his aforesaid father, 
unless the same should be given to him by deed, will, or oth- 
er conveyance by his aforesaid father.” In 1855, the father 





LY a : reir 


JUNE TERM, 1859. 





Cannon v. Nowell. 





conveyed to his daughter, the defendant Harriet, another 
tract of land, containing seventy-five acres, in fee simple, in 
consideration of natural love; and in 1857, he made a con- 
veyance for another piece of land of ten acres, in fee, in con- 
sideration of natural love. In June, 1858, the father died in- 
testate seized of a tract of land, containing two hundred and 
four acres, and leaving a widow and the two children, who 
are the parties to this suit, and another son, Stephen G. Can- 
non; and the latter afterwards died intestate and without issue. 
The petitioner submits to bring into hotchpot, both of the tracts 
conveyed to the plaintiff at their value when conveyed, and 
insists that the defendants shall, in like manner, bring into 
hotchpot the land conveyed to the defendant, Harriet; and 
subject thereto, it prays for partition of the land descended, 
so as to assign to the plaintiff and the defendants one moiety 
thereof in point of value. The defendants, on the other hand, 
insist that the plaintiff is excluded from taking any part of 
the descended land, by force of the recited clause in the deed 
of 1849. In the Superior Court, the partition was decreed 
according to the prayer of the petition, and commissioners 
appointed to make it, with directions to value the lands con- 
veyed to the respective parties by the father, as advancements 
as of the dates of the conveyances, and to charge the value 
thereof, to the respective donees, as parts of his or her equal 
moiety of the whole. From that decree, the defendants ap- 
pealed. 


Winston, Jr., for the plaintiff. 
Jordan and Wm. A. Moore, tor the defendants. 


Rurriy, J. The opinion of the Court coincides with that 
of his Honor. Heirs take by positive law when the ancestor 
dies intestate, and the course of descents cannot be altered by 
words excluding particular heirs, or by any agreement of 
parties. Suppose the father to have had no other child at his 
death but the plaintiff; being the sole heir, he must have ta- 
ken the whole of the descended land ew necessitate. There 





IN THE SUPREME COURT. 





Eborn v. Waldo. 





timst, therefore, be a disposition to another, so as to break the 
descent, otherwise the land descends, and, of course, it de- 
scends according to law ; that is, in this case, to the heirs in 
general, subject to the provision for bringing advancements 
into hotchpot. That was decreed in this case, and the de- 
cree must be affirmed with costs in this Court. 

This opinion will be certified to the Superior Court, to the 
end that further proceedings may be had there for executing 
the decree. 


Per Curiam, Judgment aftirmed. 


WILLIAM D. EBORN, Adm’r,, v. JOSEPH WALDO e? ai. 


Tn an action of Replevin, the Act, Rev. Code, chap. 98, sec. 3, directs that, 
where a slave, taken under the process, has been delivered to the plaintiff, 
and he fails to recover, either by being nonsuited, or by a verdict’s being 
rendered against him, there shall be an enquiry of the value of the pro- 
perty and of the damages for detention, and it was Held to make no dif- 
ference whether a nonsuit was ordered, because there was no caption, or 
because property, out of the defendant, was not proved. 


Action of reEpLevin, tried before Dick, J., at the Spring 
Term, 1859, of Martin Superior Court. 

The action is Replevin on the statute, for a slave, which 
was delivered by the sheriff to the plaintiff. The defendants 
pleaded the general issue, and property in the defendants, 
and, on the trial, the plaintiff was nonsuited. The defendants 
then moved the Court to direct an enquiry of the value of the 
slave, and the damages sustained by them by the plaintiff’s 
detention of the slave, but the Court refused and gave judg- 
ment against the plaintiff for the costs, and the defendants 
appealed. 


Winston, Jr., and Donnell, for the plaintiff. 
\° Rodman and Jenkins, for the defendants. 
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Rorrin, J. The decision in the Superior Court would for- 
merly have been right; Pannell v. Hampton, 10 Ire. Rep. 
468. But this action was brought in June, 1857, and the Act 
of 1854, Rev. Code, ch. 98, sec. 3, altered the law entirely, 
and no doubt advisedly, to meet the difficulty which was felt 
in the case mentioned. It enacts that when the property shall 
have been delivered to the plaintiff, and he shall fail to re- 
cover by being nonsuited, or a verdict for the defendant, 
there shall be an enquiry of the value of the property and of 
the damages by his detention, and judgment on the plaintiff’s 
bond, to be discharged by the surrender of the property and 
payment of the damages and costs. Thus a verdict against 
the plaintiff, and a nonsuit, are put on the same footing. Each ° 
is made conclusive, to the extent, at least, of the defendant’s 
right to a return of the property and to damages for the de- 
tention during the pendency of the action in which the plain- 
tiff failed. How far the right of property may be concluded 
when there is a nonsuit, is not a question in this case. But 
to the extent mentioned, the enactment is express and posi- 
tive, and one is at a loss to conjecture why the enquiry was 
refused here. It has been suggested that it may have been 
because the nonsuit was on the ground, that the plaintiff fail- 
ed on the defendants’ plea of non cepit. It is not perceived 
how that could affect the question. Supposing the “ general 
issue” to mean non cepit, and not considering how far the act 
may affect the forms of pleading in the action when brought 
on the statute, and, admitting the plea not to have been 
immaterial, but a proper plea here, still, the ground of the 
nonsuit does not appear, and it cannot be inferred that it was 
not upon the inability of the plaintiff to show the property 
out of the defendants. But, even if it were as suggested, it 
is still to be remembered that the act makes the nonsuit con- 
clusive, to the extent mentioned, whatever may be the ground 
on which the plaintiff was nonsuited. Well it may be so, in 
most cases, at least, since, by a contrary construction, a defend- 
ant, who happened to be unable to give bond to perform the 
final judgment, would be deprived of his property, simply by 
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the bringing of a groundless action—never prosecuted, and 
be: without redress, either in respect to a return, or to the loss 
of: enjoyment. Hence, the law meant that any person, who 
uses this action, and gets possession under it, should be very 
sure of being able to maintain it at all events, as a means, and 
the only means of preventing very great abuses of process by 
which possession is taken from one person and given to an- 
other, without determining the right, in a case in which trover 
ordetinue would have been the proper remedy at common 
law. 

The judgment must, therefore, be reversed and a proed- 
dendo awarded, requiring the enquiry to be made as asked 
by the defendants. 


Per Curtam. Judgment reversed. 





W. D. OSBORNE v. A. D. TOOMER and F. 8. DAVIS. 


The extreme sickness of the principal in an insolvent bond, and the the sick- 
ness of the surety, whereby they were both unable to attend the Court to 
which the bond was returnable, furnishes no reason why a judgment ren- 
dered against them on such failure, should be set aside as being void. 

Clerks, dnring the term of court, can only make short minutes from which 
they must make out their more formal record out of term time, and they 
are at liberty to put all orders and judgments in proper form. 


Tuts was a RULE on the plaintiff to vacate a judgment, and 
set aside an execution thereon, heard before CALDWELL, J., at 
the last Fall Term of Guilford Superior Court. 

The facts were, that the plaintiff recovered a judgment 
against Toomer, in the Superior Court of Guilford, on which 
he sued out a ca. sa., returnable to the term of that Court, 
held in the autumn of 1858. On being arrested, Toomer en- 
tered into bond in the usual form, for his appearance at the 
return of the writ, and Davis executed the bond as his sure-’ 
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ty. The ca. sa. and bond were duly returned on Tuesday of 
the term ; the plaintiff’s attorney had Toomer, called, and, up- 
on his failing to appear, his default was recorded; but the 
gentleman of the bar who appeared for Toomer in the suit 
suggested that he had received information by letter that he 
was prevented by sickness from attending, and requested that 
no judgment should be entered on the bond, saying that he 
expected to be able to establish the fact, before the end of the 
term, and, thereupon the judgment was deferred, and the 
counsel for the plaintiff agreed, that if the fact should be es- 
tablished, he would not pray judgment at that term. On Fri- 
day following, the counsel for the plaintiff, after having Toom- 
er again called, had his default entered, and nothing further 
being said of his sickness, he then moved the Court for judg- 
ment against the principal and the surety, and the Court or- 
dered it accordingly, and then the attorney for the plaintiff 
remarked that he had drawn up the judgment formally, and 
he then delivered the paper to the clerk in open Court, and 
told him that it was the form of the judgment. The clerk 
made an entry in his minutes in these words: “ W. D. Os- 
borne and A. D. Toomer: the defendant in this case, A. D. 
Toomer, being solemnly called, fails to appear: judgment of 
the Court is rendered for the debt and costs.” But finding the 
paperin January following, (the paper which had been given to 
him by the attorney, and which he had forgotten,) in making up 
the records of that term, he entered it in the record of that case 
as the judgment. The record, as thus made up, after stating 
that Toomer was called and failed to appear, purports to be a 
judgment against him and Frederick 8. Davis, the surety in 
the bond for his appearance, for the sum of $1418 60, the pen- 
alty of said bond, to be discharged by the payment of $709.30 
with interest on $589.82, from the 26th of October, 1857, un- 
til paid, and the costs of the suit; which accords with the 
debt, damages and costs set forth in the execution. ° 

On the part of Davis, it was also established by uncontra- 
dicted affidavits, that during the whole of the term of Guil- 
ford Court, (which was the last week in October, 1858,) the 
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debtor, Toomer, was extremely ill in Chatham county, where 
he resided, and that he could not go, nor be carried to the 
Court, and that he died of that illness in the succeeding month 
of November, and died insolvent, and, indeed, without any 
property, and that, also, the surety, Davis, was so sick during 
the Court, that he was confined to his house in Chatham, and 
could not have attended the court without much danger. 

The plaintiff sued out a fier facias on the judgment in 1858, 
and the rule obtained, was to set aside the execution, and va- 
cate the judgment. 

The presiding Judge was of opinion that the judgment had 
not been taken according to the course of the courts, and 
therefore made the rule absolute. 

The plaintiff prayed an appeal, which was granted; the 
Court at the same time, directing that the affidavits respecting 
the sickness of the parties, should be sent to this Court, as a 
part of the case. 


MeLean and Morehead, for the plaintiff. 
Fowle, for the defendant. 


Rorriy, J. His Honor was, probably, somewhat moved by 
the hardship of the case, on the other point, in forming his 
opinion on the point decided, and we might be inclined to fol- 
low his example, if it could be done without danger of a gen- 
eral mischief. The judgment was, certainly, regularly given; 
for the statute directs, in case of the debtor’s failure to appear 
at the first term, that judgment shall be rendered instanter 
upon the bond returned, against the principal and sureties, to 
be discharged upon the payment of the debt and costs; and 
here the judgment was given by the Court after the debtor 
was duly called for the second time, and his default recorded. 
It is not what is called an office judgment only, but was that 
of the Judge himself; and, even if it were erroneous, it could 
not be corrected in this manner. But it was not erroneous, as 
it accords with the express words of the statute. Perhaps his 
Honor may have considered the subsequent more formal en- 
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try of the judgment by the clerk, in making up the record ont 
of term time, irregular and improper. That, however, is hard- 
ly probable, as that is the universal course, and necessarily 80. 
During term, the clerk can only make short minutes, and in 
making up the record, he is at liberty to put the orders and 
judgments into proper form, and supposing the clerk to com- 
mit a misprison in making up the record, that would be no 
ground for vacating the judgment, but, on the contrary, it 
would authorise the other side to ask a correction of the record, 
so as to make jt consistent with, and support the actual deei- 
sion made by the Court, of which, in this case, there cannot 
be a doubt. The Judge, in fact, gave the judgment on the 
bond, and in the state in which the case then was, the only 
one which he could have lawfully given. It may be reversed, 
if erroneous, but there is no power to vacate it. 

There was no decision on the other point, and, therefore, it 
it is rot, strictly speaking, brought up by the appeal; though 
apparently, his Honor intended it should be. The Court, has, 
however, considered it at the instance of the counsel, and, in 
order to satisfy the parties it is well to express the opinion 
that has been formed. However hard the case may be, the 
Court does not perceive any ground on which the surety can 
be relieved. The insolvency of the principal debtor furnish- 
es none, nor his death, since the judgment. The extreme sick- 
ness of the principal at the time, would have excused his non- 
appearance, and entitled him and his surety to a continuance 
under the 10th section of the statute, if that had appeared 
to the Court. But that was not made to appear, and, there- 
fore, the Court could not properly have continued it. That was 
the fault of the party; for, although the sickness might have 
excused the debtor for not appearing, and the surety for not 
bringing him in, yet it furnished no reason for not appearing 
by attorney, and showing by witnesses their inability to at- 
tend in person. They might, in that manner, have shown 
their right to a continuance, and having failed in that thereis 
now, no help for them. In the nature of things, the personal 
appeurance of the debtor, was known to be requisite, and that, 





IN THE SUPREME COURT. 





Chairman of Common Shools v. Daniel. 





on his default, judgment must go against them, unless the de- 
fault was duly accounted for, so as to prevent the judgment; 
and it is the misfortune of the parties, that they did not account 
for it in apt time. 

The decision of the Superior Court is erroneous, and is re- 
versed, and a procedendo must be awarded,—that the rule 
be discharged, and that the plaintiff may have execution on 
his judgment. 


Perr Cortam, Judgment reversed. 








State to the use of JOHN G. GULLEY, Chairman of Common Schools, v. 
JOHN H. DANIEL et al. 


The Act of 1854, (Rev. Code, ch. 66,) on the subject of common schools, did 
not repeal the provisions of the acts of 1844 and 1848, prescribing the ap- 
paintment of a chairman of the Board of Superintendents, and the tenure 
and extent of his office. It was Held, therefore, that, where a chairman 
gave his bond in January, 1855, and continued in office without any new 
appointment until April, 1857, (when a successor was appointed,) he and 
his sureties were liable on such bond for an unexpended balance of school 
money in his hands in 1857. 


Morton for judgment against the chairman of the board of 
superintendents of common schools and his sureties on his 
official bond, tried before Catpwett, J., at the Fall Term, 
1858, of Johnston Superior Court. 

The defendant, Daniel, having been chairman of the board 
of superintendents of common schools, for the county of John- 
ston, the preceding year, without any new appointment in 
January, 1855, executed the bond upon which this motion is 
predicated, with the other defendants as his sureties, which is 
in the penal sum of $7000, and is admitted to be in proper 
form. There was then in his hands, as chairman, an unex- 
pended balance of school money of $4628. 
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On the 3rd Monday in April, 1855, there was an unexpend- 
ed balance of $4120,55. 

On 4th January, 1856, there was an unexpended balance 
of $4051,01. 

On the 3rd Monday of April, 1856, there was an unexpend- 
ed balance of $3542,21. 

And on the appointment of another chairman, 3rd Monday 
of April, 1857, there was in his hands an unexpended balance 
of $5483,65. 

After the appointment of the board at November Term, 
1854, of Johnston County Court, there was no other appoint- 
ment of a board until February Term of that Court, in 1857, 
when another board was appointed, which organised on 3rd 
Monday in April, 1857, and appointed another chairman. 

There was no action of the board, which was appointed in 
1854, after the year 1855, and the defendant, Daniel, was 
not reappointed, but continued to receive and disburse the 
school moneys until 3rd Monday in April, 1857. These facts 
were agreed upon, and it was submitted to his Honor, wheth- 
er the plaintiff was entitled to recover, who being of opinion 
thereon that plaintiff was entitled, gave judgment for $7000, 
the penalty of the bond, to be discharged on the payment of 
$5483,65, with costs, from which the defendants appealed. 


Miller and Cantwell, for the plaintiff. 
B. F. Moore, for the defendants. 


Barrie, J. We have no hesitation in declaring our con- 
currence in the opinion given by his Honor in the Court be- 
low, that the defendants were liable for the sum of $5483,65, 
which is the amount for which the principal defendant was in 
default in April, 1857. The question depends upon the proper 
construction of several’acts of the General Assembly in rela- 
tion to common schools. 

' By the second section of the act of 1844, ch. 36, it is made 
the duty of the county courts “ at the term next preceding the 
1st Monday of October, in each and every year,” to appoint 
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not less than five nor more than ten superintendents of com- 
mon schools, who shall hold their appointments for one year 
and until others are chosen, and by the next succeeding sec- 
tion, that the terms of their office shall commence on the first 
Monday of October; the day after which, they shall assemble 
at the clerk’s office and elect one of their number chairman. 
After providing, in previous sections, for the payment of cer- 
tain moneys into the hands of the chairman of the board of 
superintendents of common schools, and prescribing his du- 
ties in relation thereto, the 25th section directs the county 
court of each county to require the chairman, before he en- 
ters upon the duties of his office, to give bond with good and 
sufficient security in such sum as may be deemed reasonable 
and adequate, conditioned for the faithful application of the 
fands that may come to his hands and the discharge of all his 
duties ; which bond shall be payable to the State of North 
Carolina, and shall be approved and received by a majority 
of the superintendents, and shall be filed by them with the 
clerk of the county court. The act of 1848, ch. 95, in section 
Ist, alters the time of the election of the superintendents to 
the term of the several county courts, held next preceding the 
first day of January, and makes their office commence on that 
day, to “ continue for one year and until others shall have 
been appointed and entered upon their office.” The second 
section directs that the superintendents shall meet on the first 
Thursday in January “and elect one of their number chair- 
man, and also appoint three committee-men in and for each 
school district in their county, whose office shall likewise be- 
gin and end at the time and in the manner prescribed in the 
case of superintendents.” It was under the provisions of the 
above recited acts of 1844 and 1848, that the defendant Dan- 
iel was appointed chairman of the board of superintendents 
of common schools for the county of Johnston, in January, 
1855, and gave the bond upon which the present proceeding 
was instituted. As by express provision of the 2nd section of 
the act of 1848, ch. 95, his office was to continue for one year 
and until another should be appointed and enter upon his 
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office, it is manifest that he and his sureties continued to be 
liable, upon his bond, until his successor was elected in April, 
1857, unless that liability was destroyed or removed by some 
other act of the General Assembly. The counsel for the de- 
fendants, contends that it was taken away by the act of 1854, 
which forms the 66th chapter of the Revised Code, and which, 
by force of the 121st chapter and Ist section of that Code, went 
into operation some time in the spring of 1855. The counsel 
argues, that when the last act took effect it repealed all the 
former statutes relating to the subject of common schools ; that 
the office held by the principal defendant, Daniel, of chair- 
man of the board of superintendents, was thereby vacated; that 
his bond was no longer of any validity, and that his sureties 
were discharged from any further liability upon it. We do 
not admit the force of the argument. On the contrary, we 
think the objections to it are unanswerable. If the Act of 
1854, (which, with a few exceptions, was to go into operation 
prior to the time prescribed for the Revised Code,) were em- 
braced, as to its repeal, in the second section of the 121st of 
the Revised Code above referred to, then the vacation of the 
office, held by the principal defendant, Daniel, was expressly 
prevented by the 7th section of the same chapter, which en- 
acts as follows: “ All persons who at the time, when the said 
repeal shall take effect, shall hold any office under any of the 
acts hereby repealed, shall continue to hold the same accord- 
ing to the tenure thereof, except those offices which may have 
been abolished, and those as to which a different provision 
shall have been made by the Revised Code.” Now, it will 
be seen that the chairman of the board of superintendents of 
the common schools, is not abolished by the act of 1854, nor 
any change made in it, except as to the time when the super- 
intendents and their chairman shall be elected and the term of 
their office begin. See Revised Code, ch. 66, sections 27, 28, 
and 29. If the act of 1854, were not embraced in the repeal- 
ing section of the 121st chapter of the Revised Code mention- 
ed above, but were left to operate, proprio vigore, an implied 
repeal of the former acts on the subject of common schools 
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then, as it has no repealing clause, it operated a repeal only 
so far as it was inconsistent with the former acts, and there is 
no incompatibility between the provisions of the acts of 1844, 
1848 and 1854, in relation to the election of superintendents 
and their chairman, except as to the time of election and the 
commencement of their term of office. The tenure of their 
offices, to wit, for one year, and thereafter, until the appoint- 
ment and entering into office of their successors, is the same in 
all the acts, and there is, therefore, nothing in the last act of 
1854, to prevent the continuance in office of the chairman, 
elected under the former acts, until a successor was appointed 
under the latter ; so guacunque via data, the principal defend- 
ant, Daniel, and his sureties, were bound for his official acts 
under the bond given on his election in January, 1855, until 
his successor was appointed and entered upon his office in 
April, 1857. 


Per Cvrtay, Judgment affirmed. 


STATE v. JOHN HARRIS. 


A license granted by a county court to a free person of color to carry a gun 
on his own land, does not protect him from the penalties of the act of As- 
sembly, Rev. Code, ch. 107, sec. 66, for carrying such gun off of his own 
land. 


InpicTMENT against the defendant, a free person of color for 
carrying fire-arms, tried before Sueruerp, J., at the last 
Spring Termin of Craven Superior Court. 

It was admitted that the defendant is a free negro, and it 
was admitted on the part of the State that the defendant had 
a license from the County Court of Craven “to keep about his 
person, and to carry on his own land a shot-gun.” 

At the time the offense was alleged to have been commit- 
ted, it was admitted that the defendant, in company with cer- 
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tain white persons, went a hunting, and carried his gun off of 
his own land. His [Honor was of opinion, upon a case agreed, 
that the County Court had no power to limit the license, and 
therefore, that the defendant was not guilty. Judgment was 
rendered for the defendant, and the State appealed, 


Attorney General, for the State. 
J. W. Bryan and Green, for the defendant. 


Barrtx, J. We differ from the opinion expressed by his 
Honor, that the county court could not limit the license which 
it is authorised by the 66th section of the 107th chapter of the 
Revised Code, to grant to a free negro, to enable him to 
carry a gun, &c., about his person, or keep it in hishouse. The 
authority to grant the greater privilege, must, we think, ne- 
cessarily include the power to grant the less, provided the ap- 
plicant be willing to accept it. In many cases, the county 
court might think it a very prudent precaution to limit the 
carrying of arms to the lands of the free negro, and we can- 
not discover any thing, either in the language or spirit of the 
act to prevent the restriction from being imposed. Indeed, 
the allowance of it will oftentimes operate in favor of the free 
negroes, who may thus be enabled to keep a gun, &c., for kill- 
ing game on their own land, or for protecting their own pre- 
mises, when they could not obtain a license extending to them 
greater privileges. 

sut if we were wrong in this, it might well be doubted 
whether the restricted license could be held to be a more ex- 
tensive one than the County Court intended to grant. It 
would rather, as it seems to us, be void, as not coming within 
the authority conferred by the act upon the Court. We do 
not put our decision, however, upon this point, as we think 
the other decidedly against the defendant. This must be cer- 
tified to the Court below, to the end that the judgment be re- 
versed. 


Per Curiam, Judgment reversed. 











JOHN MORRISON v. NEILL McNEILL. 


The act of 1806, Rev. Code, chapter 50, sec. 7, was never intended to bring 
in one who holds adversely to the debtor, and compel him to make a dec- 
laration of his title, in order to found an issue on it, to try whether it is his 
property, or that of the debtor. 

In order to bring a party within the scope of the act of 1806, it must appear 
that he is connected with, or holds under the title of the fraudulent alienee 
and in secret trust. 


Some Factas, suggesting a fraudulent trust in property, tried 
before Hearn, J., at the last Spring Term of Moore Superior 
Oourt. 

In October, 1854, the plaintiff recovered judgment against 
Dugald McDugald, on a bond given in 1853 for $900, and, 
after making the aftidavit required by the statute, the plaintiff, 
in March, 1855, sued out this seive facias against Neill Me- 
Neill, to charge him with the debt, by reason of property held 
by him under conveyances made to him by McDugald, with 
intent to defeat the creditors of McDugald, or of property or 
effects held by him, McNeill, upon secret trust for MeDu- 
gald. 

McNeill appeared and answered on oath, denying that he then, 
or at any time, held any property under aconveyance from Me- 
Dnagald, or any effects upon delivery from him, or otherwise 
upon any trust for him. The answer stated, among other 
things, that he, McNeill, in the year, 1854, purchased from 
Margaret McDugald, a certain negro woman and three chil- 
dren at the price of $2,400, paid in a certain mode stated. 

Under the direction of the Court, an issue was made up: 
whether the defendant Neill McNeill has the sum of $3000, 
or any other sum, as the proceeds of a slave named Nancy, 
and her three children, the property of Dugald McDugald, 
which he holds in secret trust, and for the use of the said Du- 
gald McDugald; and the jury found affirmatively thereon, 
and judgment was rendered against McNeill for the amount 
of the judgment against McDugald, and the defendant, Me- 
Neill, appealed. 
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On the trial, evidence was given on the part of the plaintiff, 
that in 1844, McDugald was the owner of theslaves Nancy, &c., 
and that they remained in his possession up to the autumn of 
1854, and that they were carried to South Carolina by one 
John MeNcill, and left at the house of one Pegues, and that 
afterwards, but at what time, is not stated, the defendant, Neill 
MeNeill, took the slaves and sold them. 

The defendant then gave in evidence a bill of sale for Nan- 
cy and a child, from McDugald te one John McNeill, dated 
September 25th, 1845, expressed to be for the consideration of 
$500, and also, a bill of sale for the same negroes en the same 
consideration from the said John McNeill to Rebecca MeDu- 
gald, infant daughter of Dugald, dated September 25th, 1845. 
He then produced the said Dugald McDugald as a witness, 
who deposed, that in September, 1845, he owed John MeNeill 
a debt, and in payment thereof, he sold to him this family of 
negroes, and conveyed them by the bill of sale of that date; 
that it was an absolute sale, but that nevertheless, his under- 
standing was, that if he would pay the money to McNeill, who 
was his wife’s brother, he would reconvey the slaves to the 
witness; that two or three months afterwards, he paid NeNeill 
the money, and, at his instance, MeNeill then made the bill of 
sale to hisdaughter, Rebecca, and that neither at that time, or 
at any time after 1842, did he owe a debt in the world, ex- 
cept that to McNeill; that his reason for having the convey- 
ance made to his daughter, was that the negroes came by his 
wife, and he wished them secured to her daughter; and that 
Rebecca had lived with him ever since the deed, and the ne- 
groes were regarded and held as her property. 

The defendant also produced the said John MeNeill asa 
witness, and he deposed that, in 1845, Dugald McDugald 
owed him, as the administrator of his father, a debt of $265 
or 365, he could not recollect which—for equality, in the di- 
vision of the estate, and as McDugald had once failed, he re- 
quired payment in money or negroes; and that McDugald 
then sold him that family of negroes in payment of his debt ; 
that the sale was absolute, and he was not, in any way, bound 
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to reconvey the slaves. He did intend, however, that if Mc- 
Dugald should pay the amount allowed for the negroes, , 
to convey them back, and he probably so mentioned to Mce- 
Dugald, but it formed no part of the consideration or contract, 
and he could convey back or not as he pleased; that, about 
three months afterwards, McDugald paid the price in money, 
and other property, and requested him to convey the slaves 
to his daughter, Rebecca, and he did so, dating the deed even 
with that made to himself, supposing that to be right. It was 
intended that the title of Rebecca should be absolute, and 
without any condition whatever, and that he did not know, 
that at that time, McDugaid owed any debt. 

For the purpose of showing that the deed from MceDugald 
to McNeill, was fraudulent, the plaintiff gave in evidence 
a bond for about $100, which McDugald gave to one Tyson in 
1846, and paid in 1848. 

There was no evidence that McDugald contracted or owed 
any other debt from 1842 to 1853, at which latter time he 
gave the bond on which this judgment was rendered. 

The counsel for the defendant insisted, that, if the jury be- 
lieved D. McDugald was not indebted when he made the 
deed, in 1845, and that up to 1853, he had contracted but the 
one debt to Tyson, and paid that in 1848, his bill of sale to 
John McNeill, was not frandulent as against his creditors, but 
was valid to convey the slaves; and that as the deed from 
McDugald to John McNeill, was absolute on its face, and was 
intended so to be, if the witnesses were believed, that also pass- 
ed the slaves; and that, whether that deed were valid or not, 
yet the bill of sale from McNeill to Rebecca, being absolute 
in its terms, and there being no evidence of any intention that 
her title should not be absolute, would, with the possession by 
her under it, vest the title in her against the world. 

His Honor instructed the jury that the case turned upon 
the validity of the deed from McDuygald to John McNell. If 
that was intended as a security for the payment of money, 
and not as an absolute sale, then it passed no title, but the ti- 
tle would still be in McDugald; and if they should be of that 
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opinion upon the evidence, then they should find that the de- 
fendant had in his hands effects with which to satisfy the plain- 
tiff’s debt—that being the issue they were empanelled to try. 


Person, Strange and ITaughton, for the plaintiff. 
Kelly and Neill McKay, tor the defendant. 


Rerrm, J. The Court does not concur in the opinion held 
by his Honor, as to the point on which the controversy turns. 
We are not prepared to say that a purchaser for value from 
Johu McNeill, with the concurrence of McDugald, would not 
have a good title, although the deed between these persons 
was intended as a security for money, and that was not ex- 
pressed in it, and so it could not be registered as a mortgage, 
which we suppose to be the ground of the position taken at 
the trial. Ifthe purchaser would get the title, so would a do- 
nee, if the transaction were, in other respects, bona fide ; for 
so far as McNeill was a trustee for McDugald, it was his du- 
ty to convey as ordered by his cestud que trust. But it is not 
deemed necessary to express an opinion on that point, either 
way, since the Court holds that in a proceeding of this kind, 
it is essential to charging the defendant, that the plaintiff 
should establish that the defendant holds under a fraudulent 
conveyance from the debtor in the judgment, or upon a de- 
livery on a secret trust for him in particular. It cannot be 
that one who holds adversely to the debtor, can be brought 
in by a scire facias, to make a declaration of his title, in or- 
der to found an issue upon the question whether the property 
is in the holder, or in the debtor; or, that a debtor to the ori- 
ginal defendant can be charged in that way with the payment 
of the judgment debt. The act of 1806 was passed for no 
such purpose. It is entitled “An Act to secure creditors 
against fraudulent and secret conveyances of property by in- 
solvent debtors,” and recites the mischiefs to be frauds com- 
mitted by persons making conveyances upon some secret trust, 
or by persons concealing the property of insolvent debtors, so 
as to enable them to avoid, or delay the payment of their just 
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debts; and then it enacts, that, upon the affidavit prescribed, 
the plaintiff may have a scire facias against any person claim- 
ing any estate under an alleged frandulent conveyance by the 
debtor, of his property to avoid or delay the payment of his 
debts, or against any person charged in the affidavit with con- 
cealing any money or other estate, for the use of the debtor, or 
for the purpose of enabling him to avoid or delay the payment 
of his debts, and that upon the appearance of the party served, 
he shall declare on oath, whether he holds, or is in possession 
of any money, goods or other estate under any conveyance 
made by the defendant upon any secret trust, or any secret 
delivery, to hold the same to the use of the defendant, or any 
other person, to enable him, the defendant, to avoid the pay- 
ment of his just debts. It is then manifest npon the particn- 
Jar language, and the whole structure of the act, that the on- 
ly case within its purview, is that of a seeret trust between 
the debtor and the party brought in by seive facias, in respect 
to property claimed by the latter under a conveyance from the 
former, devised to defraud his creditors, or in respect to some- 
thing deposited with him by the debtor, or some one for him, 
for the nse and benefit of the debtor. The secret trust and 
fraud, are essential ingredients of the case for which the act 
provides a remedy. Supposing then, that in this case, the de- 
fendant, McNeill, were connected with the daughter Rebecca, 
still the fraudulent character of the conveyance to her would 
be material to the liability of this defendant; and as to the 
inatter of fraud, the evidence was strong to sustain the ease un- 
der the provisions of the aet of 1840. But the defendant is not 
connected, either in the issue or the evidence, with the titleof 
Rebecca, or indeed with Dugald McDugald, as claiming wn- 
der a conveyance from either, upon a secret trust, or as hold- 
ing upon any delivery, for the use of the debtor, or to enable 
him to avoid the payment of his debts. The party states in 
his answer, that he holds upon a purchase from one Margaret 
MeDugald, at the price of $2.400, to be applied to the -pay- 
ment of certain debts of Dugald McDugald and herself, ¢on- 
“tracted in 1854, for which he was bound as surety, and thatvit 
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was all applied in that way, and on that statement the plaintiff 
asked for no issue, and one was not directed. So, that on the 
record and the evidence, there is nothing to connect the de- 
fendant with the debtor Dugald McDugald, showing that the 
former claimed the negroes under a fraudulent conveyance 
from the latter, or held the property, or the proceeds, upon 
trust to his use, which are the only grounds upon which he 
can be charged in this action. 


Per Curtam, Judgment reversed and a venire de novo. 





THOMAS H. LANE v. ETHELDRED PHILLIPS. 


It was Held to be a good ground for discharging an overseer that he assum- 
ed to control the slaves in his charge against the known wishes and posi- 
tive commands of the owner. 

Where an overseer acts so badly as to compel his employer to dismiss him 
before the time is out, for which he contracted to serve, he is not entitled 
to recover anything for the services rendered previous to such discharge, 

Where an overseer was discharged for sufficient cause, and the employer of- 
fered to pay him pro rata for the time he had served, which he refused to 
take, it forms no reason why he should recover the same afterwards. 


Action of assumpsit, tried before Dicx, J., at the last Spring 
Term of Edgecombe Superior Court. 

The declaration was upon a special contract for wages due 
the plaintiff as an overseer, and upon the common counts. 

The plaintiff agreed to serve the defendant as an overseer 
on his farm in Edgecombe county, during the year 1856, and 
was to receive for his wages, for the year, $250. He contin- 
ued in service, until some time in June, when he was dis- 
charged by the defendant. The defendant offered to pay the 
plaintiff pro rata wages, up to the time of his discharge. The 
plaintiff refused to receive the money, and at the end of the 
year brought suit for the entire sum. The cause of the plain- 
tiff’s discharge was, that he, the plaintiff, on a certainday, 
just before his discharge, directed several of the men slaves 





IN THE SUPREME COURT. 





Lane v. Phillips. 





to go to the farm of a neighbor and assist him about his wheat. 
While on their way they were seen by the defendant, who, 
on learning their business, ordered them back to their work, 
saying his crop was too much in the grass to allow it. The 
plaintiff commanded the slaves to go on as he had directed; 
and swore he would shoot them if they did not. The slaves 
did go on, and after they had been gone awhile, the defend- 
ant pursued and turned them back. After their return the 
plaintiff sent one or more of them to the neighbor, without 
the knowledge or consent of the owner. 

- The Judge charged the jury, that if they believed the evi- 
dence, the plaintiff was rightfully discharged, and could not 
recover on the special contract ; but that he was entitled to 
recover upon the common count, for the services rendered 
prior to his discharge, provided such services had been valu- 
able to the defendant. .The defendant excepted to the latter 
instruction. 

Verdict for the plaintiff. Judgment and appeal. 


Dortch, for the plaintiff. 
B. F.. Moore, for the defendant. 


Barrie, J. We fully concur with his Honor in the opin- 
ion, that the conduct of the plaintiff was a justification to the 
defendant in dismissing him from his service. It cannot, for 
a moment, be admitted that an overseer has a right to control 
the slaves, under his charge, against the known wishes, much 
less the positive commands, of the owner. This is the first 
instance of such an assumption of authority, which has, so far 
as we are aware, come before the courts, and we approve the 
rebuke so promptly given to it by his Honor, in the Court 
below. 

Upon the other question we differ with his Honor. + Had 
the plaintiff wilfully and without excuse left the defendant’s 
service, he would, undoubtediy, both according to the prinei- 
ples of the common law, and by force of our statute, have 
forfeited his wages; White v. Brown, 2 Jones’ Rep. 4435 
Reyised Code, ch..80. Is it reasonable that he should be in 
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any better condition by acting so badly as to compel his em- 
ployer to dismiss him? It would seem that upon principle, 
he ought not to be allowed to take advantage of his own 
wrong. We find that the authorities are to that effect. In, 
Smith on Master and Servant, 75, Law Lib. 104, (m. p. 118,) 
it is said that “‘ where a servant, whose wages are due period- 
ically, refuses to perform his part of the contract, and serve 
his master in the manner contracted for, or so conducts him- 
self that the master is justified in discharging him without no- 
tice, he is not entitled to be paid any wages for that portion of 
time, during which he has served since the last periodeal pay- 
ment of wages; that is to say, if a servant, whose wages are 
only due yearly, is rightfully discharged before the expiration 
of the year, he could recover nothing for services rendered 
previous to such discharge.” See also 2 Kent’s Com. 258— 
261 in the notes. ‘ 

3ut it is contended by the plaintiff’s counsel, that the de- 
fendant waived his right to take advantage of the forfeiture, 
by his offer to pay the plaintiff for the time le had served. 
That might be so, if the plaintiff had not refused to accept the 
sum tendered. The defendant was willing to buy his peace, 
and when the plaintiff declined to accept the terms, the par- 
ties were remitted to their original rights. The plaintiff him- 
self so understood it, for he waited until the end of the year, 
and then sued upon the special contract for the whole year’s 
salary. It would be very hard and unjust to permit the plain- 
tiff, after failing to show his right to recover upon the special 
count, to mulet the defendant in the costs of the suit by a re+ 
covery on the common count. If he should be allowed, an- 
der any circumstances, to succeed in a claim for the services 
actually rendered, it ought not to be until after a distinct no- 
tice to the defendant, that he was willing to accept the sum 
which the latter had formerly tendered him. Upon that qnes- 
tion, however, we neither give, nor intimate any opinion. 
For the error in the latter part of his Llonor’s charge, the 
judgment must be reversed, and a venirve de novo awarded, 

Per Curiam, Judgment reversed. 
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STATE v. ELI CARROLL. 


Where one was in close custody for costs, and gave notice to the clerk, of his 
intention to take the oath of insolvency, and the clerk appeared and 
tendered an issue of fraud, whereupon the proceedings were sent to the 
Superior Court, in which the costs had accrued, it was //eld that under the 
59th chapter of the Revised Code, such issue was properly triable in that 
Court. 


Tus was a proceeding, under the insolvent law, sent to the 
Superior Court, Catpwe tt, J., presiding, from two justices of 
peace of Davidson county. 

The defendant was convicted of trading with a slave, and 
sentenced by the Superior Court of Davidson county, to “ one 
month’s imprisonment, and then be discharged according to 
law.” On petition to two justices, the defendant was brought 
before them to be discharged under the insolvent law. He 
showed that he had remained one month in close custody ac- 
cording to the sentence of the said Superior Court, and after 
the expiration of that time, he had given to the clerk of the 
said Court twenty days notice of his intention to take the 
benefit of the act. Ile proposed to swear that he had no visi- 
ble property, &c. The clerk of the Superior Court, in behalf 
of the State, objected, suggesting fraud and tendered an issue. 
The defendant joined in the issue, and gave bond for his ap- 
pearance at the next Superior Court of Davidson, to which 
Court the proceedings before the justices were returned. 

His Honor was of opinion that the act made no provision 
for trying the issue in the Superior Court, and ordered the 
proceedings to be dismissed, from which Mr. Solicitor Ruffin, 
in behalf of the State, appealed. 


Attorney General, for the State. 
McLean, for the defendant. 


Pearson, C. J. By the Revised Statutes, ch. 58, and the 
Revised Code, ch. 59, the several statutes relating to insolv- 
ent debtors are embodied into one statute, so as to form asys- 




















JUNE TERM, 1859. 





State v. Carroll. 





tem, and it is proper that its several sections should be so 
construed as to produce uniformity in the mode of proceed- 
ing in respect to the whole. This result, which would seem 
to be a necessary consequence of the consolidation, is mani- 
festly contemplated in the 18th and 19th sections of the 59th 
chapter of the Revised Code, by which it is provided that no 
issue of fraud shall be made up and tried under the provisions 
of this chapter, unless the creditor shall suggest fraud in wri- 
ting, on oath, specifying the particulars, &e.; and no ca. sa. 
shall issue unless the plaintiff shall make affidavit in writing, 
&e. Accordingly, in Whitley v. Gaylord, 3 Jones’ Rep. 286, 
it is decided that on motion for judgment, on a bond to keep 
the prison bounds, if the defendant pleads matter of fact:in 
pais, he is-entitled to have the issue tried by a jury; and in 
Purvis v. Robinson, 4 Jones’ Rep. 96, it is decided that upon 
the petition of a debtor, who is in @ose custody, for his dis- 
charge under the insolvent act, the creditor must suggest 
frand in writing, on oath, and the issue must be tried by a 
jury. In that case, the petition was made to the County 
Court, but it might have been made, according to the provi- 
sions of the statute, to a Judge of the Superior or Supreme 
Court, or toany two justices of the peace of the county in which 
he was confined, and of course, the same proceedings been had. 
Consequently, that case is directly in point, and must govern 
this, althongh here, the petition happened to be made to two 
of the justices of the peace. 

The judgment of the Court below, dismissing the proceed- 
ing, must be reversed, and this petition will be certified, and 
a writ of procedendo issue. 


Perr Cvrtam, Judgment reversed. 
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JOHN B. HARRY v. WALTER C. GRAHAM. 


A warrant to survey a tract of land, which is not vacant, is void for the want 
of power, and of course, cannot justify an entry and cutting switches for 
the purpose of making a survey. 

Trespass vi et armis, and not case, is the proper remedy in such a case. 


Action of trespass guare clausum fregit, tried before his 
Honor, Judge Saunpers, at the Spring Term, 1858, of Cleave- 
land Superior Court. Pleas, general issue and justification. 
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There was much controversy about the boundaries of vari- 
ous tracts, owned by the plaintiff and defendant; but only 
that part indicated in the annexed diagram, is deemed perti- 
nent to the question made in this Court. The defendant jus- 
tified under the following warrant of survey : 

“State of North Carolina.” 
“ William IH. Cabiniss, entry officer for claims of vacant lands 
in the county of Cleaveland, to the surveyor of said county— 
greeting: 

“ You are hereby commanded to lay off and survey for W. 
©, Graham, one hundred acres of land, on the waters of Buf- 
faloe creek, adjoining lands of Hugh Borders, James Rippy, 
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and his own. Entered 8th of January, 1855, in entry taker’s 
book, for Cleaveland county. Observing the act of the Gen- 
eral Assembly of North Carolina, made and provided for 
running out vacant land, two fair and correct plans of such 
survey you are to make out, to be transmitted together with 
this warrant to the secretary’s office. Herein fail not. From 
under my hand and seal at office, this 12th day of January, 
1855.” Signed by the entry taker with a seal. 

One John L. Logan testified that, being a surveyor, in 
obedience to the said warrant, he surveyed the land contain- 
ed in the diagram a, b, c, d, and the defendant cut some 
switches, under his direction, to mark the line, temporarily, 
instead of marking trees, which might serve to mislead, as 
there were other lines in that neighborhood. The case as- 
sumes that the title to this narrow slip was in the plaintiff, 
who owned several large tracts adjoining each other at this 
place, and under instruction from his Honor, the jury found 
a verdict, as to that title, in favor of the plaintiff. It was 
contended by the defendant’s counsel, that although the land 
was not vacant, he was protected under the entry taker’s war- 
rant, in going upon that land in order that it might be ascer- 
tained whether it was vacant, and that trespass could not be 
maintained for such an entry, but if there was any kind of 
action, which could be maintained, it could only be case for 
wrongfully and oppressively taking out the warrant. His 
Honor, by leave of the parties, reserved the question of law 
with leave to set the verdict aside and enter a nonsuit, in case 
he should be of opinion with the defendant on the point re- 
served. 

On further consideration, the Court nonsuited the plaintiff, 
from which judgment he appealed. 


Jones, for the plaintiff. 
Guion, for the defendant. 


Pearson, C. J. In regard to the field at x, no question is 
made; the trespass in entering on the land and cutting switch- 
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es, along the lines a, b, c, d, is justified under a warrant of sur: 
vey; to which the plaintiff replies, “de injuria absque talé.' 
causa,” treating the warrant of survey asa nullity. The case 
assumes that the land was not vacant, and the only question 
made is, as to the form of action. 

Supposing the warrant of survey to be applicable to this 
particular piece of land ; this Court is of opinion, that as the 
land was not vacant, the warrant was void and of no effect, 
and did not justify the entry; and consequently, that trespass 
vi et armis quare clausum fregit was the proper action ; ac- 
cording to a well-settled distinction, i. e., where the process 
is void for the want of power, trespass vi et armis lies. Where 
the process is valid by reason of the power to issue it, then 
an action on the case must be brought for taking out, and 
acting under the the process without probable cause, or in 
a wrongful and oppressive manner; for instance, if an entry 
taker should issue a warfant to survey a tract of land lying in 
another county ; or, if a justice of a peace should issue a war- 
rant to arrest a party for an offense, committed in another 
county. These warrants would be void for the want of power, 
and the party, whose land is trespassed on, or whose body is 
arrested, would recover damages in trespass vi e¢ armis. 

So we think a warrant to survey a tract of land, which is 
not vacant, is void for the want of power, and of course, can- 
not justify an entry and the cutting of switches, for the pur- 
pose of making a survey. The act relative to “ entries and 
grants,” is expressly confined to “ vacant and unappropriated 
land belonging to the State.’ The entry taker has no power 
to take an entry and issue a warrant of survey for land which 
belongs to individuals, and if he does so, his act is a nullity ; 
so that a party, who makes an entry, acts upon his own re- 
sponsibility and must see to it, that the land is vacant and 
belongs to the State, and is not private property. It was not 
the intention of the Legislature, by the act under considera- 
tion, to empower an entry taker to authorise one man to tres- 
pass upon the land of another; that would indeed be, a high 
exercise of the right of “ eminent domain,” and should be ex- 
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pressed in the most direct and unequivocal terms. So far” 
from such being the case, the power of the entry taker is ex- ’ 
pressly confined to vacant and unappropriated land belonging 
to the State. 

It is said, according to this construction, persons will, in 
many instances, be deterred from making entries, although 
in fact, the land may be vacant, and thus the State may lose 
revenue. That isso. Many small pieces of land will remain 
ungranted, because no one will “take the responsibility.” If 
the land be in fact vacant, the warrant will protect the surveyor 
and his party in passing over the land of individuals in order 
to get to it, there being a right of way ex necessitate implied. 
But if the land be not in fact vacant, then the warrant is void 
for the want of power, and can have no force for the purpose 
of protection and justification. As a matter of expediency, it 
may be better to allow these little slips of land to’ be lost to 
the State by gradually falling into the adjoining tracts, than 
to cause the profitless litigation and the ill feeling that would 
be stirred up, by permitting private property to be interfered 
with, without some degree of responsibility on the individual 
who institutes the proceeding. It may be doubted whether 
the description in the warrant of survey, is applicable to the 
narrow slip of land, supposed by the defendant to be vacant, 
and to lie in the shape of a wedge between two grants to Col- 
lins. It is difficult to conceive how the description, “one 
hundred acres of land on the waters of Buffalo Creek, adjoin- 
ing the land of Hugh Borders, James Rippy, and his own,” (the 
defendant’s) can be applicable to this little slip, and if the de- 
scription in the warrant does not fit, then, of course, it could 
not authorise the survey. But we prefer to put our decision 
on the broad ground, that the warrant was void, because the 
entry taker had no power to issue it, as the land was not va- 
cant. Judgment of nonsuit reversed, and judgment for the 
plaintiff, upon the verdict, upon the agreement in regard to the 
question as to the form of action. 


Perr Curiam, Judgment reversed, 
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GEORGE MONTGOMERY v. WILMINGTON AND WELDON RAIL 
ROAD COMPANY. 


Where a beast on a rail road would not be driven off from the track by a person 
trying to do so, and could not be scared off by the steam-whistle, the en- 
gineer striving with all his might to arrest the progress of the train before it 
reached it, but it was run over and killed; it was Held not to be negligence 
so as to subject the company. 

Where the witnesses on one side of a controversy made out a case of culpa- 
bie negligence, and the witnesses on the other side showed that the act 
complained of, was the result of inevitable accident after all the usual pre- 
cautions had proved in vain, it was J/e/d not to be error in the Judge to 
leave to the jury to decide the case according to the weight of evidence on 

the one side or the other. 


Action on the case, tried before Hreatn, J., at the Special 
Term, 1859, of New Ilanover Superior Court. 

The declaration was, that the defendants so negligently ran 
their trains on the railroad track, that six of the plaintiff’s 
cattle were killed, and, subsequently, on the same day, another 
yearling was killed. 

The plaintiff introduced a witness, one J/enry, who swore 
that in August, 1854, being near the line of defendant’s rail- 
road, he heard their freight train approaching; that down the 
road he saw six or eight head of cattle on the railroad track ; 
that they were near a bridge, about a quarter of a mile from 
the witness; that the train passed the witness, and continued 
with undiminished speed, so far as he saw, until it reached the 
cattle, and killed three of plaintiff’s cows and three yearlings ; 
that the embankment upon which the cattle were feeding, was 
from twelve to fifteen feet high, and that cattle could get 
down its sides but very slowly; that the road was straight at 
this point, and cattle could be seen on it for one mile ahead ; 
that the cattle were killed about four oclock in the evening, 
the train going at ordinary speed. This witness further swore 
that on the same evening, about dusk, he was on the same 
embankment, endeavoring to drive from the track another 
yearling belonging to the plaintiff; that he heard the mail 
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train coming; that the yearling refused to quit the frack on 
which the train was passing, and was run over; that the year- 
ling could be seen on the track for one quarter of a mile 
ahead. This witness stated on cross-examination, that about 
the time when the train passed him towards the cattle first 
kllled, the engineer commenced to blow the whistle of his lo- 
comotive, and continued to blow until the train reached 
them near the bridge; that the embankment was of sand, and 
cattle were in the habit of passing up and down its side; that 
the plaintiff's cattle were in the habit of feeding on the rail- 
road, and that those killed, were on the track when he first saw 
them. Ile further stated, that in the evening so soon as he 
left the track on the approach of the mail train, the engineer 
commenced to blow the whistle, and so continued to blow un- 
til the train reached and killed the yearling. 

The plaintiff then introduced one Berry who was an engi- 
neer and machinist, and had run a locomotive over defendant’s 
road some eight years before; that the embankment referred 
to was six or eight feet high; that he thought the freight train 
could have been stopped in one fourth of a mile; that the 
whistle was used to drive stock from the road, and was ordi- 
narily sufficient for that purpose ; that cattle passed over the 
embankment without difficulty. 

The defendant then introduced as a witness, one James 
Knight, who swore he was the engineer on the defendant’s 
train, when the cattle first mentioned, were killed; that at, 
and prior thereto, he was at his station, on the locomotive, and 
was on the look out for obstructions, as carefully and assidu- 
ously us could possibly be done; that he first saw the eows 
and yearlings about one fourth of a mile off, and immedi- 
ately commenced blowing the whistle as a signal to put on 
the breaks, also for the purpose of driving the cattle from the 
track, and he continued to blow ’till they were killed; he sup- 
posed the brakemen obeyed his signal as the speed of the train 
was sensibly diminished; that they were then on a descend- 
ing grade; that his train was very heavily ladened, and con- 
sisted of fifteen cars, and that it was utterly impossible to stop 
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it before it reached the cattle; that the embankment was 
about five feet high, with an ordinary sand-slope, and that the 
cattle could easily pass up and down, and were in the habit of 
doing so; that it was dangerous to the trains and their hands 
to run over stock, and they always avoided it as much as pos- 
sible; but, in this particular instance, he did all he could to 
avoid the catastrophe. That he had been in this business of 
running trains and engineering for twenty-five years; that he 
had heard the testimony of Henry in relation to the killing of 
the single yearling in the evening; that according to his ex- 
perience and judgment in the business, the train, running at 
ordinary speed, could not have been stopped in one fourth of 
a mile. The witness said that from the time the train ap- 
proached the stock first spoken of, he was at the proper place 
on the engine, some space bebind the smoke-stack, but he 
could see the road on either side of the smoke-stack, though 
not so readily as if no smoke-stack had been there. 

The defendant then introduced Gen. Alexander McRae, 
who, after qualifying himself as an expert, stated that neither 
the freight train, nor the mail train could have been stopped 
within the distance of a quarter of a mile from the point where 
the cattle were killed on the road, if running as described by 
the witness, //enry ; that there was there a descending grade 
of thirty feet to the mile. 

The counsel for plaintiff insisted that there was negligence 
in law; that if the jury believed the plaintiff owned the 
stock, and the same were killed in consequence of the negli- 
gence aforesaid, he was entitled to their verdict; and, further, 
that it was the duty of the company so to have their smoke- 
stack located, as not to obstruct the view of their engineer, 
and located, as the one in question was, it was negligence. 

The Judge charged the jury that there was some conflict of 
testimony, as to the circumstances under which the stock were 
killed in the day time; that there was some evidence of neg- 
ligence to go to them on the plaintiff’s showing, and if they 
believed the witnesses in preference to those of the defendant, 
there was negligence, and if the destruction of the stock was 
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in,consequence of it, then they. would render the. plaintiff 
a verdict. 

If, however, they believed the witnesses for the defendant, 
as they had stated the circumstances, there was no negligence, 
and the defendant would be entitled to their verdict; and, 
further, that it was not negligence to run engines of ordinary 
construction, with smoke-stacks in the usual places. As to 
the killing of the yearling by the mail train, the Court charg- 
ed the jury, that there was no negligence, and that if the train 
could not have been stopped within a. quarter of a mile from 
where the animal was, and if the engineer, from the first time 
the beast was seen, made the usual efforts to stop the train 
and drive it off of the track, and it would not go off, there 
was not negligence so as to charge the defendant. Plaintiff 
excepted. 

Verdict for the defendant. Judgment and appeal by the 
plaintiff. 


Baker, for the plaintiff. 
W. A. Wright and B. F. Moore, for the defendant. 


Rurrix, J. With respect to the beast killed in the evening 
by the mail train, which would not be driven off the track by 
the plaintiff’s witness, and could not be scared off by the whis- 
tle of the engine, which, it is stated, is usually sufficient for 
that purpose, there was, unquestionably, no culpable negli- 
gence on the part of the servants of the company. 

As to the others, the Court thinks the case was properly 
put to the jury; his Honor, assuming the responsibility of 
instructing them, that, according to one statement of the facts, 
made by the witnesses for the plaintiff, there was, in law neg- 
ligence, and that, according to another statement made by 
the witnesses for the defendant, there was no negligence, and 
leaving it to the jury to say, which of those statements was 
the true one. When the testimony of the first witness is heard 
by itself, one would be impressed that the kiliing was not 
ouly avoidable, but was wilful and wanton. But when itis 
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seen that, in truth, as is to be inferred from the verdict, the 
embankment was only five feet high instead of fifteen, with 
what is called a sand-slope, that is, a long and gradual one, 
down which the beasts could easily descend ; that, as soon as 
the cattle were seen, the whistle was sounded to put down 
the breaks, and also that it was continually blown as an alarm 
to the cattle, (ordinarily effectual ;) that there was a grade of 
thirty feet to the mile, at the point from which the cattle 
were seen, to that at which they were standing; and that there 
was a train of fifteen cars, heavily ladened, so that, although 
the speed, which was at the ordinary rate, was diminished by 
the breaks, yet, that the train could not possibly be stopped, 
the features of the case become entirely changed and the neg- 
ligence is disproved. It was said however, that the cattle 
might have been seen at a distance, which would enable 
the engineer to stop the engine in time, had his vision 
not been impeded by the smoke-stack, which is placed on the 
front of the engine, and that it is, in law, negligence, to use 
an engine with a chimney so constructed as thus to interrupt the 
view. But the Court thinks his Honor gave the right answer 
to that, which was, that the defendant was justified in using 
an engine of the common construction, with the smoke-stack 
in the usual place. The truth is, that part of the engine is 
necessarily in front to produce the draft, requisite to keep up 
the heat from the fire made at the other end, and to carry off 
the smoke and cinders, and the draft is made in proportion to 
the height of the chimney ; so that upon a different construc- 
tion, the cars would be untenantable, and the engine would not 
operate to any purpose. 

The case turned entirely upon the credit of the witnesses, 
and the judgment must be affirmed. 


Per Curram, Judgment affirmed. 
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WILLIAM J. McCONNELL et al v. WILLIAM A. CALDWELL. 


Where a party, in the County Court, prayed an appeal, which was granted, 
and tendered his sureties, but one of them was prevented from signing by 
the fault of the clerk, and such surety was compelled by the state of the 
weather and bad health to leave the Court without executing the bond, it 
was /eld to be good ground for a certiorari, without reference to the mer= 
its of the cause. 


Perition for a certiorari, heard before CaLpwELL, J., at the 
last Spring Term of Guilford Superior Court. 

A judgment was rendered in the County Court of Guilford 
in favor of William A. Caldwell, Cashier of the Bank of Cape 
Fear, against the petitioners, William J. McConnell, Peter 
Adams and Joab Hiatt, on Saturday of November Term, 1858, 
and the petitioners prayed an appeal to the Superior Court of 
that county, and tendered as their sureties for the appeal, 
Thomas J. Patrick and John Hiatt, who were accepted by the 
Court as sufficient, and the appeal allowed. John Hiatt, the 
surety offered, applied three several times to the clerk to ex- 
ecute the bond, but was told, on each occasion, that the bond 
had not been prepared. The said John was very unwell at 
the time, and the weather being very wet and disagreeable, 
on that account he left the Court and went home, about four 
o’clock in the evening, without signing the bond, and withont 
the petitioners knowing that he had failed to sign it as he had 
promised. These facts abundantly appear from the petition, 
and from affidavits filed in the cause. The plaintiffs petition- 
ed for a certiorari, alleging the above matters as their reason 
for not appealing, and alleging in their petition that they had 
good grounds of defense. The certiorari was ordered, and on 
being returned to the Superior Court, the plaintiff, in the snit 
in question, filed a counter affidavit, not contradicting the 
above facts, but impuning the petitioners defense to the suit, 
and denying that it was availableinlaw. The Court ordered 
the proceeding to be dismissed, and gave judgment on the 
bond given on obtaining the certcorarz, for the debt and costs, 
The petitioners, thereupon, appealed to this Court. 
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"Morehead, for the petitioners. 
"McLean, fi or the defendant. 


_ Bartz, J. The writ of certiorari isan extraordinary remedy, 
and is said to be grantable at the discretion of the Court. The 
meaning of this is, that it is not a matter of right, like a writ of 
error or an appeal. It is very often used as a substitute for 
an appeal, and in so using it, the courts have exercised their 
discretion, in such a manner as, on the one hand, to prevent 
a party from being deprived of a just defense, and on the 
other, to prevent its being made a mere instrument of delay. 
Where a party has lost his appeal by the neglect of an officer 
of the law, the contrivance of the opposite party, or the im- 
proper conduct of the inferior court, the cause will be re-ex- 
amined by the Superior Court upon a writ of certiorarz, with- 
out reference to the merits of the case. This is put upon the 
ground that he has been deprived of a right, to wit, of an ap- 
peal, without his fault; Chambers v. Smith, 1 Hayw. Rep. 
366; Collins v. Nall, 3 Dev. Rep. 224. Where a party has 
failed to make a defense in the inferior court, so that a judg- 
ment has been taken against him by default, there, he cannot 
have the judgment set aside, and be allowed to plead in the 
Superior Court by means.of a certéorari, unless he can show 
two things ; first, an excuse for his Zaches in not pleading; 
and, secondly, a good defense existing at the time when he 
onght to have pleaded ; Kelsey and Brigham v. Jarvis, 8 Tre. 
Rep. 451; ZLunceford v. McPherson, 3 Jones’ Rep. 174. The 
present falls manifestly within the former class of cases. The 
plaintiffs, in the certiorari, after a judgment against them in 
the County Court, prayed an appeal, and without any fault 
on their part, were deprived of the benefit of it by the neg- 
lect of the clerk. 

_.The circumstances of this case are almost identical with 
those of Chambers v. Smith, above referred to. There, the 
party, after praying an appeal, offered sufficient sureties, but 
the clerk, not being provided with an appeal bond, told him 
it ‘would do as well at the next court, and at the next court 
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he applied, and was informed by the clerk, that it wag too 
late. In the case now before us, after the appeal had been 
prayed and granted, one of the sureties, John Hiatt, was pre- 
vented from executing the appeal bond by reason of the 
clerk’s not having it prepared when he called to sign it, and 
of his (the surety’s) not being able to wait, on account of the 
state of the weather and the condition of his health. The 
bond was executed by the appellants and the other surety, 
during the term at which the appeal was taken, and by the 
surety, Hiatt, after the expiration of the term. The right of 
appeal was clearly lost without any fault of the appellants, 
and we think that they are entitled, under the writ of certio- 
rari, to have their case re-examined in the Superior Court, 
without any reference to its merits. 

The order dismissing the certiorari, must be reversed, and 
this must be certified to the Superior Court of law, for the 
county of Guilford, to the end that the parties may proceed 
in the cause. 


Per Cvurtam, Judgment reversed. 








STATE v. OBADIAH CHRISTMAS. 


Where heredetary insanity is offered as an excuse for crime, it must appear 
that the kind of insanity proposed to be proven, as existing in the prisoner, 
is no temporary malady ; but that it is notorious, and of the same species 
with which other members of the family have been afflicted. 

Where counsel call upon a Judge to give instructions, which the case requires, 
and he refuses to do so, it is error. 


Inpictment for muRDER, tried before Catpwett, J., at the 
last Superior Court of Orange. 

In making a jury, one was challenged by the State for 
cause, and being interrogated, answered that he had not form- 
ed and expressed the opinion that the prisoner was not guilty; 
whereupon the solicitor, for the State, requested that he might 
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be,ordered to stand aside until the panel was perused, stating 
that he expected to allege further cause. The prisoner ins: 
sisted that the juror should be tendered to him, but he was 
ordered by the Court to stand aside. The prisoner’s counsel 
excepted. 

One ground of defense set up by the prisoner was insanity, 
and for the purpose of showing that'it was a malady heredi- 
tary, in his family, he offered to prove by a witness, that an 
unele and brother were both insane. y The State objected, and 
the evidence was rejected. The prisoner’s counsel excepted. 

The mother of the prisoner was introduced to prove insani- 
ty, and she testified that three weeks before the homicide, she 
was sent for by the prisoner’s wife, and went toaid in taking care 
of him. Shesaid she found him laboring under derangement of 
mind; that she remained with him for two weeks, and du- 
ring that time, he often endeavored to throw himself into the 
fire ; that he several times tried to strip himself naked ; that 
he tried to shoot himself; that he would run as though some 
one was pursuing him, and exclaimed that some one was pur- 
suing him, She stated that he was always weak of mind. 
She further stated, that while she was there, he occasionally 
went into the neighborhood and staid all night; that she left 
him eight days before the homicide, and he then appeared 
composed, and had been so a day or two. She also testified, 
that these fits recurred at periods for the last two years, and 
she did not trust him to manage her business, thongh he and 
his family lived on her land, where she worked slaves. A 
witness testified that her character was good. 

Several witnesses were called by the State, who testified 
that they had known the prisoner for eleven, twelve, and thir- 
teen years; some fora shorter time, and they concurred in 
the statement, that he was addicted to intoxication, but they 
all believed him to be of sound mind. 
~The Court in charging the jury, said,sin relation to the mo- 
ther’s testimony, that when near relations were witnesses, as 
in the case of a mother deposing for her son, the law regard- 
ed such testimony with a jealous eye, and called on jurors to 
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weigh it with many grains of allowance. The prisoner’s coun- 

sel again excepted. The jury retired and remained out sev-! 
eral hours. They came to the Court-room at a late hour of 

the night, and made known that they could not agree upon a 
verdict, and asked for further instructions. Thereupon, the 
Court said to them, that if they differed in their understand- 
ing of the law as given them in the charge, the Court would® 
re-charge them; but if they differed about the facts of the 
case, the Court could not aid them. One of the jurors re- 
sponded, that their difference was about the question of insanity, 
and whether or not they should believe the prisoner’s mother; 
whereupon, the Court repeated the charge above set out on 
that part of the case, and told the jury, they were to judge of 
her evidence for themselves. 

The prisoner’s counsel then requested the Court to charge 
the jury, that in passing on the mother’s testimony, they had 
the right to consider her demeanor on the stand, the consist- 
ency of her statements, and the fact that she had proved a 
good character, and might be believed. The Court then said 
to the jury, that they were not bound to believe a witness, 
whose character was proved to be good, or disbelieve one 
whose character was assailed, but that they were the consti- 
tuted judges of how far a witness was to be believed. De- 
fendant again excepted. 

To this statement, which is copied almost literally from the 
record sent to this Court, is appended the followed explana- 
tory note: “It is perhaps due to the Court to say, that if the 
charge is not in response to the instructions prayed, it was be- 
cause the counsel who prayed the instructions, and who spoke 
in a low tone of voice, was not anderstood by the Court. 

—_ . . . . . 

The prisoner was found guilty of murder, and upon judg- 

ment being pronounced upon him, appealed. 


Attorney General, for the State. 
Miller and B. F. Moore, for the defendant. 


Pearson, C. J. No one can read the record in this ease 
without receiving the impression, that the instructions given 
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by his Honor, do not put the prisoner’s case to the jury, in.as 
favorable a light, as through his counsel he requested, and had 
& right to request, of the Court. 

After the jury returned and made known that the case turn, 
ed upon the degree of credit, to which the testimony of the 
mother of the prisoner was entitled, his counsel requested 
the Court to instruct them that in passing on her testimony, 
they had the right to consider her demeanor on the stand, the 
consistency of her statements, and the fact that she had proy- 
ed a good character. This, to say the least, was not given,— 
in effect, was refused, and we have the question: a proper in, 
struction is prayed for and refused. Thereis error. The per- 
sonal explanation which his Honor adds at the foot of the re- 
cord, can have no bearing upon the legal rights of the prison- 
er. 

We deem it utinecessary to notice the other parts of the 
charge which is excepted to, except to say the expression to 
“weigh with many grains of allowance,” is a figure of speech, 
and seems to have been used in the sense of receiving with 
caution, or as his Honor says with a “jealous eye”; and not 
in the sense that some abatement or deduction was necessari- 
ly to be made. 

The statement of the case is made up in a manner 60 un- 
satisfactory, that we are unwilling to express an opinion upon 
the admissibility of proof that an uncle and a brother of the 
prisoner were insane, which was offered to show an heredita- 
ry malady, as a circumstance tending to prove the allegation 
that the prisoner was himself insane. It is a lamentable fact, 
admitted by every one, that such maladies are hereditary ; 
and it would seem that proof of the fact, that members of the 
family, so related as to have the same blood, are, or have been 
afflicted with a like malady, is admissible as a circumstance, 
which, aided by other circumstances and proofs, would go to 
shew the insanity of the prisoner, although, of course, evi- 
dence of such hereditary taint in the blood, would only be 
one link in the chain, and would not per se, establish the fact; 
but the question, as to the policy or expediency of admitting 
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stich evidence in legal investigations, presents many and very 
great difficulties; it is wrong to exclude what may lead 'td 
truth, and yet such evidence would, in numberless cases, lead 
to falsehood, and screen the guilty in defiance of truth. On 
this account, we find it in some degree, an open question in 
the legal authorities. Thus far, the way seems to be clear; in 
order to render it admissible, the species of insanity alleged; 
and that which is offered to be proved in respect to the mem+ 
bers of the family, must be of the same character; and the 
instances to be proven, must have been notorious, so as to be 
capable of being established by general reputation, and not 
left to depend upon particular facts and proof, about which 
witnesses may differ, and the consequence of which would be 
to run off into numberless and endless collateral issues; 80 
that in trying the question as to the insanity of one, the sup> 
posed insanity of a half dozen would be drawn in. 

In this case, the testimony of the prisoner’s mother, in res 
gard to his alleged insanity, is very vague and unsatisfactory, 
so far as it tends to shew the character and kind of insanity 
with which she supposed her son to be afflicted. Was it tem- 
porary in its nature like mania a potu? or fixed derangement? 
So is the evidence which was offered as to the uncle and broth- 
er. Was that notorious, or only supposed to exist by a few ? 
Was it mania a potu, or of a permanent type; and of the 
like character, so as to tend to show an hereditary taint? On 
account of this vagueness, we forbear to express an opinion. 


Per Curt. Judgment reversed. Venire de novo. 





JOHN A. McARTHUR v. JOHN R. McLEOD et ai. 


Although notes and endorsements, as simple contracts require a considera- 
tion, it has long been held that they import a consideration prima facie, 
so as to throw the onus on ther side to shew the want of a consideration. 

Where one signs a note in blank and delivers it to another to be filled up and 
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sed by him, the party is bound to others, to whom it has come in the 
course of business, by the note as filled up, just as he would have been, if 
it had been in full before his signature. 

Where a note is given for a real business transaction, although it may be ex- 
pressed to be payable at a bank, it is nevertheless negotiable in the market 
generally. It is only restricted when it appears on the paper to be nego- 
tiable at a bank, and no where else. 


(Ray and Pearce ¥. Banks and others, 6 Jones’ Rep. 118, cited and ap- 
proved.) 


Assumpstr, tried before Hearn, J., at the last Spring Term 
of Cumberland Superior Court. 

The declaration was upon a promissory note for $500, against 
the maker, and the four other defendants as endorsers, nego- 
tiable and payable at the bank of Fayetteville, or at the 
branch bank of Cape Fear, payable to the defendant McKay. 
Plea, non-assumpsit. The defendants gave in evidence, that 
McLeod applied to McKay to endorse a note in blank for him, 
and that the latter did so on the condition, that it was to be 
for $500, and was not to be absolute, unless McLeod procured 
three other endorsers, and had the note discounted at one of 
the banks mentioned in it. McLeod agreed that he would 
use the note only in that way, and would procure the three 
endorsers, and also pay the note at maturity; and McKay 
then delivered the note in blank to McLeod. The note was 
afterwards filled up in the hand-writing of the last endorser, 
Johnson, and the endorsements were filled up by the plain- 
tiff’s attorney at the bar. The note was not offered for dis- 
count at either of the banks, and soon after maturity it was 
sued on by the plaintiff, as the endorsee of Johnson. The 
counsel for the defendants contended, that they were not lia- 
ble, because it was apparent on the note, that it was to be 
used only at one of the banks to borrow money, and it had 
not been so used; and because, according to the agreement 
between McLeod and McKay, the note was to be so used on- 
ly, and had not been, whereby McKay was not liable, and 
the defense enured to the benefit of the other endorsers; and 
because the plaintiff had shown no consideration between him 
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and the defendants, or any of them. The Court instructed 
the jury, nevertheless, that the plaintiff was entitled to recov- 
er; and aftera verdict and judgment, the defendants appealed. 


No counsel for the plaintiff in this Court. 
Neil McKay, W. McKay, Banks and Kelly, for defendant. 


turrin, J. When the law made promissory notes nego- 
tiable, like the bills of exchange, it intended to impart to 
them a mercantile character, soas to make them answer many 
of the purposes of money in trade; and, therefore, the courts 
were obliged early to lay down rules to prevent frands on the 
public, and to sustain that character. Hence, although notes, 
as simple contracts require a consideration, it has been long 
settled, that they import a consideration prima facie from 
the holder, so as to throw the onus on the other side to show 
the want of a consideration. It is necessarily, the same as to 
endorsements ; and although in this case, there was no con- 
sideration between McLeod and McKay, and neither of them 
could recover from the other; yet, as soon as the note 
passed into another hand for value, and on the credit of the 
previous names, the consideration extended to all the parties. 
The same reasons require the rule, that when one signs a note 
in blank, and delivers it to another to be filled up and used 
by him, the party is bound by the note as filled up, just as he 
would have been, if it had been in full before his signature, 
It was his folly to put such blind faith in another, and the 
safety of third persons, who can know nothing of the secret 
agreement between the parties, requires such effect to be giv- 
en to the paper. The conditions on which McKay endorsed 
the paper, were altogether between him and McLeod, and 
cannot affect others, to whom the paper comes in the course 
of business. Here, the defendants do not show, that the pre- 
sent holder got the note by improper means from McLeod, or 
any other party. The only remaining objection, arises out of 
the fact, that the note is upon its face negotiable at bank, 
But that is only to enable the holder to get it discounted at 
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bank; if he should wish it, as our bank charters prohibit most 
of the banks from discounting any paper not expressed to'be 
negotiable there. It is not a restriction on its general nego- 
tiability, as has been more than once said by the Court, and 
was explained at large, at the last term, in Ray and Pearee 
v. Banks and others, 6 Jones’ Rep. 118. It is only when it 
is apparent on the paper, not only that it is negotiable at/a 
bank, but also that it is negotiable there only, and, therefore, 
is not thrown into the market, that the restriction applies. 


Per Curiam, Judgment affirmed. 





STATE v. DICK FISHER. 


Where confessions were extorted from a prisoner, but afterwards not being 
actuated by the influence that had elicited the former confessions, he made 
other confessions of his guilt, it was Held that these latter confessions were 
admissible against him. 


Inpicrment for the murper of Elijah Hassell, tried before 
Sacnpers, J., at the last Spring Term of Washington Superi- 
or Court. 

One Johnson was offered by the State to prove a con'versa- 
tion with the prisoner, which was objected to by the defend- 
ant’s counsel, and one Vorman was called by the prisoner to 
to prove what took place the day before the proposed confes- 
sion, on the occasion of his arrest. Vorman stated that on 
the morning of the 24th of February, the day after the homi- 
cide was committed, having arrested the prisoner, he ironed 
him and took him to the body of the deceased, where there 
were several persons present; that he was there accused of 
the murder, and was called upon to tell them where he had 
hid a gun which they alleged he had used in perpetrating the 
erime—that they were satisfied of the fact, and wanted him 
to tell where the gun was; that they immediately took him a 
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short distance off, and tied him up to a tree and told him'they 
intended to whip him until he would agree to show them’ the 
gun—that they were not going to whip him to make him con- 
fess the murder; that they then struck him five or six licks 
with a whip on his bare back, when he agreed to show the 
gun, and they went, under his direction, and found the gun. 
While on the way to find the gun, the prisoner made a partial 
confession. 

On going to the place, the witness said to the prisoner 
he did not see how he could have the boldness to shoot a 
white man, and asked how he came to do it ; to which he re- 
plied, because he bad taken away his wife—that he had kept 
her for some time, and he had warned them, and did not re- 
gret what he had done. 

Notwithstanding this statement, the Court ruled that John- 
son’s testimony was admissible. He testified that on the day 
after the arrest, he was at the jail where the prisoner was con- 
fined, and called him to the window. Johnson said, “ Dick, 
you have played hell now.” To which the prisoner replied, 
“yes master Johnson, they have got me now, but I did’nt in- 
tend to kill Hassell; it was dark, and the shot went higher 
than I intended.” Defendant excepted. 

It was further in evidence by the State, that the prisonér 
had been duly married to the woman called his wife, and that 
they had lived the preceding year with the deceased; that'the 
prisoner had been hired out for court-costs, and was living at 
the time with a near neighbor of the deceased; that the de- 
ceased had been at Plymouth on the 23d, and left for home 
late in the evening; that his body was found the next morn- 
ing near his crib; that he had been shot, and had died of the 
wounds. The prisoner was a man of color, but had been du- 
ly and lawfully married to his wife. It was in proof that she 
was living with the deceased at his house, and that the pris- 
oner had complained of this, and had desired her to come 
home. 

The counsel for the prisoner admitted the killing, but con- 
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tended.that it was a. provocation for adultery carried on be 
tween his wife and the deceased. 
..The Court instructed the jury, that to reduce the case from 
murder to manslaughter, for the provocation of adultery, it 
was necessary to show that the parties were taken in the fact 
by the husband, and that he slew the adulterer at the moment, 
under the excitement produced by the discovery. 

The defendant's counsel excepted to the ruling of the Court 
above set ont, and to the instructions to the jury. 

Verdict, finding the prisoner guilty of murder. Judgment 
and appeal. 


Attorney General, for the State. 
Garrett and J/. A. Gilliam for the defendant. 


Barrie, J. The main, if not tle only question in the canse, 
arises upon the objection of the prisoner to the testimony of 
the witness, Johnson, who was offered on the part the State, 
to prove his confessions, The declarations which he made to 
the officer, who arrested him, and who treated him in such a 
ernel and unlawful manner, were clearly incompetent, and it 
is insisted that the statement, which he made after he was put 
in jail, to the witness, Johnson, was not free and voluntary, 
because made under the impression that he had already 
committed himself by his previous confessions. There is 
much force in the objection as thus stated, and, at first view, 
it appears to be sustained by the manner in which the rule on 
this subject has been sometimes laid down. Thus, Mr. Stark- 
ie in his treatise on evidence, (edition of 1824, pt. 4, p. 49,) 
said that “ where a confession has once been induced by such 
means, (that is by threats or promise) all subsequent admis- 
sions of the same, or like facts, must be rejected, for they may 
have resulted from the same influence.” In a subsequent edi- 
tion, (that of 1842, p. 36,) he somewhat modifies the rule, and 
says, where a confession has once been induced by such 
means, all subsequent admissions of the same, or like faets 
must be rejected if they: haye resulted from the same influ- 
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ence.” Inthe case of the State v. Roberts, ¥ Dev. Rep. 259, 
the rule is laid down thus: ‘Where the prisoner has once 
been induced to confess by the impression of hepe or fear, 
confessions subsequently made, are presumed to proceed. 
from the same influence, until the contrary be shown by clear 
proof. And, while these presumptions remain unanswered, 
these latter confessions (though induced by no immediate 
threat or promise) are not admissible evidence.” Mr. Joy in 
his work on the admissibility ef eonfessions (40 Law Lib. p.. 
46) states the rule to be that “where a first confession is in- 
admissible, a confession subsequently made, is not admissible 
in evidence, unless from the length of time intervening, from 
proper warning of the consequences, or from other cireum- 
stances, there is reason to presume that the hope or fear which 
influenced the first contéssion is dispelled.” See also, State v. 
Guild, 5 Walsted’s Rep. 163, 179, 181.. The case: of’ the 
State v. Roberts, 1 Dev. Rep. 259, referred to above, was one 
where the influence which induced the first confession, was 
supposed to continue, and, in consequence thereof, the second 
confession was rejected; while in the cases of the State v. 
Gregory, 5 Jones’ Rep. 315; and State v. Scates, ibid, 420, 
the subsequent confessions were admitted, because: the pri- 
soner after having made the first, was warned against making 
the second. That “other circumstances,” besides that of a 
proper warning, will be sufficient to render the subsequent 
confessions admissible, is shown by several adjudications. 
Thus in Rew v. Richards, 5 Car. and Payne, 318, (24 Eng. C. 
L. Rep. 584,) on an indictment for administering poison to 
the prosecntrix, prisoner’s mistress, the latter said to. the pri: 
soner, a girl of about fifteen years old, that if the she did not 
tell ail abont it that night, the constable would be sent for 
next morning to take her to Stourbridge, meaning before-the 
magistrates. The prisoner made astatement. Next morning 
the constable was sent for, and as he was taking the prisoner 
to the magistrates at Stourbridge, she, without any induce- 
ment having been held out by the constable, made-a state- 
ment to him. The prisoner’s counsel objected to this being 
14 
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received in evidence, as the inducement held out by the pros- 
ecutrix, must be taken to have continued. But Bosanquer, 
J., received it, and held, that as the inducement was, that if 
she confessed she would not be taken before the magistrates, 
and ag the prisoner must have known when she made this 
statement, that the constable was taking her to the magis- 
trates, the inducement was at an end. Soin ew v. /lowes, 
6 Car,.and Payne, 404, (25 Eng. ©. L. Rep.) the prisoner 
confessed to two constables, who apprehended him, and told 
him. that “two others had split and he might as well ; and 
that if he told all, he would be acquitted.” The magistrate 
hearing the prisoner state, in presence of the constables, that 
they had held out this inducement, which the constables did 
not deny, told the prisoner that he need not say any thing, 
unless he pleased ; that his confession would do him no good, 
and that he would be committed to take his trial. The pri- 
soner’s counsel objected to the admission of the confession 
made te the magistrate, as he did not seem to have gone to 
the full extent of telling the prisoner that his former confes- 
sion would have no effect ; and that the law would presume 
that the confession before the magistrate, was a continuation 
of the former confession extorted by the constables; that the 
statement made to the constables, acting upon his mind, he 
would naturally imagine that it was then too late to retract. 
In support of this, the counsel cited 2 Russ. on Cr. and Mis. 
648, and Sarah Nutes’ case. Lord Denman, C. J., received the 
‘ evidence, saying, that it did not appear to him that this state- 
ment did result from the same influence as the first, or that 
that the cases cited, carried the principle any further. 

In the case now before us, it is conceded that the second 
confession did not proceed from the same influence which in- 
duced, or rather, cruelly extorted the first. The prisoner had 
passed from the hands of the officer and his party who had 
bound him with irons and beaten him with whips, and was 
lodged in jail, where he was secure from further violence. 
The person who called him to the jail window, the day after 
his arrest, does not appear, from his language or manner, to 
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have been his enemy, and the prisoner, from the terms of "his 
reply, seems to have considered him as a friend, and the state- 
ment, which he then made, was evidently dictated by a de- 
sire to extenuate, if not excuse his offense in the estimation of 
that friend. The only ground of objection to the confession 
as a free and voluntary one, must be, then, that which we 
have heretofore stated, to wit, that having already committed 
himself by a previous confession, it was too late to retract, and 
that further concealment was useless. That, as a distinct prin- 
ciple of objection, is not, so far as we are aware, supported by 
the authority of any adjudicated case, and is certainly oppos- 
ed directly by Rex v. Howes, to which we have referred. 
Carried out to its full extent, it would exclude all confessions 
made subsequent to a previous one, for even in the case of a 
proper caution given, no person can say, with certainty, that 
the prisoner did not make the second confession, under the 
influence of the feeling, that the secret was out, and that it 
was useless for him to abstain from telling all about it. A 
strong analogy exists between the principle, now under con- 
sideration, and that decided in State v. Patrick, 3 Jones’ Rep. 
443. In that case, the witness, who had been a hirer of Pat- 
rick, (who was a slave) and was then the owner of his wife, 
took him to the place where the body of the deceased was 
lying, and upon measuring a track, near the body, with Pat- 
rick’s boot, found it “ to fit precisely.” He then said to him, 
“you might as well tell all about it, for I am satisfied.” He 
denied it, and the witness being a little angry, said to him, 
“if you belonged to me, I would make you tell.” The wit- 
ness repeated as many as half a dozen times, “ you might as 
well tell all about it, for I am-satisfied.” The prisoner, after 
many denials, finally made the confession, which was offered 
in evidence. It was objected to as not having been a free and 
voluntary one, but it was received, and the propriety of its 
reception was adjudicated in this Court. It was said by us, 
that the confession was not extorted by fear, because the ex- 
pression used by the witness, “ if you belonged to me, I would 
make you tell,” carried with it the assurance that the witness 
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would not inflict violence upon him. Thongh free from fear of 
violence, it is manifest that the prisoner may have thought that 
as the testimony against him was so strong, that the witness 
was “ satisfied” of his guilt, “he might as well tell all about 
it.” His confession was probably induced by that very sup- 
position, yet, it was held to be properly admissible in evidence 
against him, upon the ground, that he had made his own cal- 
culations of the advantages to be derived from a confession, 
and that he must be bound by it. In the case now before us, 
the prisoner was not acting under the influence which extort- 
ed his first confession, and, in making the second, he seems to 
have made his own calculation of the advantage to be derived 
from it, and to have supposed that he was making the case 
more favorable to himself, by attributing the homicide to the 
accident of his having “ shot higher than he intended.” 

It has been further argued, on behalf of the prisoner, that 
the second confession ought to be excluded upon the ground 
of public policy, for the purpose of discountenancing, and thus 
putting an end to such gross violation of law as the officer and 
his party, who made the arrest, were guilty of, in their treat- 
ment of the prisoner. We think the purposes of justice will 
be best accomplished by having the officer indicted and pun- 
ished for his unlawful and tyrannical abuse of his official 
power. 

The question which was raised by the prisoner’s counsel, in 
the Court below, and decided by the Judge there, in relation 
to the adultery of the deceased with the prisoner’s wife; was 
based upon astate of facts, not at all warranted by the testimo- 
ny. Ifthe prisoner killed the deceased at all, it was an act 
of assassination and not a killing upon provocation, and the 
Court ought to have instructed the the jury, that the testimo- 
ny did not present any view in which the question of provo- 
cation could be raised. We will not, therefore, express any 
opinion upon what we consider a purely hypothetical case. 

We have been unable to discover any error’in the record, 
and it must be certified to the Superior Court of law, for the 
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county of Washington, to the end that sentence may be pro- 
nounced upon the | prisoner. 


aT 


Per Curiam, Judgment affirmed: 





THE STATE v. WILLIAM J. JOHNSTON, 


Where the name of the owner of a slave was set forth in a bill of indictment 
against one for unlawfully trading with such slave, it was Held necessary to 
prove it as laid. 


Inpicrment for unlawfully trading with a slave, tried before 
Dick, J., at a special Term, (June, 1858,) of Northampton Sa- 
perior Court. The indictment charged the defendant with un- 
lawfully buying one peck of corn of a slave named Dick, the 
property of E. A. Jenkins. The proof, by one witness, was 
that the slave Dick belonged to an orphan girl named Urilla 
E. A. J. Jenkins; and, by another witness, that the owner's 
name was Rosa E. A. J. Jenkins. The counsel for the defend- 
ant, took exception to this variance, and asked his Honor to 
instruct the jury that defendant was entitled te a verdict.— 
His Honor declined giving this instruction, but informed them 
that the variance was immaterial. 

Verdict for the State. Judgment and appeal. 


Attorney General, for the State. 
Conigland and Hardy, for the defendant. 


Barrie, J. It was decided in the case of the State v. Rob- 
bins, 9 Tred. Rep. 356, that in an indictment under the statute 
for trading with a slave, it is unnecessary to set forth the 
name of the owner. The question is now presented, whether 
if the name of the owner be stated, it is necessary to prove it 
as laid. We are clearly of opinion that it is. 

The name of the owner is a part of the description of the 
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slave’ with whom the act of trading is alleged to have been 
committed. It may have been given to distinguish the slave 
from another of the same name, belonging to another person. 
If so, the proof must sustain the allegation, just as much as it 
would be necessary, in a case where the name of the owner 
was omitted, to prove that the trading was with a slave bear- 
ing the name stated in the indictment. It will readily be ad- 
mitted that an indictment which charged the offense to have 
been committed with a slave named George, could not be sus- 
tained by proof that the defendant traded with a slave named 
Moses. The variance would be equally great if the slave were 
viamed as Moses the property of John Smith, and the proof was 
that the slave was named Moses, and that he was the property 
of PeterSmith. John Smith’s A/oses and Peter Smith’s A/oses, 
could no more be taken to be the same person than could 
George and Moses. If the difference between the name of 
the owner as charged, and as proved, were so small as not to 
alter the sound, it would be immaterial, and, therefore harm- 
Jess, upon the doctrine of idem sonans, as we held in the State 
vy. Houser, Busb. Rep. 410. In the case now before us, the 
utmost stretch of human ingenuity cannot make out that the 
name of E. A. Jenkins is the same either in sound, or in any 
other way with Urilla E. A. J. Jenkins, or Rosa E. A. J. Jen- 
kins. The judgment must be reversed, and a venire de novo, 
awarded. 


Per Curiam, Judgment reversed. 





JOHN THOMPSON v. JOSEPH H. BURNETT. 


The applicant for a writ of error in this Court, given by the 33d chapter, 19th 
section of the Rev. Code, must give bond for the performance of the judg- 
ment in double the amount of the judgment formerly rendered, or where it 
hasbeen partly performed, in double the amount of what may remain of 
such judgment unperformed, and where the whole recovery has been satis- 
fied, then a bond for securing the casts, 
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Motion for a writ of error upon a judgment of this Court, 
at the last term, in the case of Burnett v. Thompson. 


Smith and W. A. Moore, for plaintiff. 
Winston, Jr., Hines and HH. A. Gilliam, for defendant. 


Rurrm, J. The party having assigned errors, is entitled to 
the writ; but not unconditionally. The statute of 1854, gives 
the writ in general terms with but one restriction, which is, 
that it shall be brought within two years after the judgment, 
Rev. Code, ch. 33, sec. 19. One is struck with some surprise 
to find, on reading that section, no provision fof securing to 
the defendant in the writ, thus allowed, his debt or damages 
recovered by the judgment, in which the error is alleged.— 
But, upon referring to another part of the statute, Rev. Code, 
ch. 4, sec. 20, it is seen that the provision is made. As the 
law stood before, the provision for security was annexed to 
the grant of the power to the Superior Court, to issue writs of 
error to inferior courts, Rev. Stat. ch. 4, see. 17. But, in re- 
enacting that section in the Rev. Code, that provision is omit- 
ted, and, instead of its being placed there, it is inserted as a 
separate section, Rev. Code, ch. 4, sec. 20, in the general 
terms, that every person who may bring a writ of error, shall 
execute bond with good security, payable to the adverse par- 
ty, to abide by, perform and fulfil. the judgment which shall 
be given thereon. It was put into that form obviously to in- 
clude the case of writs of error in this Court, then, for the 
first time, authorised, and the terms are sufticiently broad for 
that purpose. Those parts of the two chapters are thus to be 
read together, and consequently, the present applicant must 
give the requisite bond. 

It is only material to inquire whether the judgment has 
been satisfied in whole or in part, for the purpose of regula- 
ting the amount for which the bond is to be given, for the 
condition of the bond is the saine in every case—for the per- 
formance of the judgment upon the writ of error, and if sat- 
isfaction has already been made of the first judgment, then 
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the judgment on the writ of error, will accord with the fact. 
No payment of any part of the damages or costs is alleged, 
inthis case; therefore, the Court considers it safe to follow 
the, ordinary rule respecting appeal bonds, and requires the 
bond to be made in double the amount of the recovery. 


Per Curiam, Ordered accordingly. 





* 
PASCHAL McCOY v. THE JUSTICES OF HARNETT. 


The proper order in a mandamus, seeking payment from justices of the peace 
efor work done, for the county, under a contract, which they were empow- 
»¢red to have made, and which was made by commissiouers appointed by 

them, is that they pay, and not that they be required to lay taxes, Xe. 

The justices of a county are presumed to know the statute in relation to their 
county site, and the acts done in pursuance of the same. 

Where one of the stipulations of a contract for making a public building, was 
that the work was to be done under the direction of a superintendent, and 
payments were to be made monthly on the production of his estimates and 
certificates, after the entire work was completed, approved and ac- 
cepted, it was Held unnecessary to do more than to set forth in a petition 
for a mandamus, that the work had been done under such superintendent, 
and his estimates, &c., had been presented, but were disregarded by the 
justices appointing him, and payment refused on other grounds. 


Peririon for a MANDAmvs, filed at the Fall Term, 1858. 

The petition alleges that at the March Term, 1855, of the 
Geunty Court of Harnett, the Justices thereof, a majority be- 
ing present, made an order, and caused the same to be enter- 
ed of record, appointing Neill McKay, Alexander D. McLean, 
Cornelius H. Cofield, Joseph T. Rearden, and Archibald 8, 
MeNeill, “commissioners to lay off the lots of the county 
town, designate the public squares, a place for the court-house 
and other public buildings, goal, &c.”; that at the next term: 
of ‘the said court, being June term, 1855, the justices thereof, 
a majority being present, made an order, and caused the same 
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to be recorded, directing that the committee appointed at. the 
last term, to lay off the lots for the county site of Harnett, be 
and they are hereby constituted a committee on building 
that at the same sitting of the court, Alexander D. MeLean 
was excused from serving upon the committee on public build- 
ings, and Silas Douglas, George W. Pegram, Archibald Cam- 
eron, and Willie T. Rhodes, were added thereto; and an or- 
der was passed and recorded, as follows: ‘Ordered by the 
Court, that the committee on public buildings, be, and they 
there are hereby authorised to let out the building of a good 
fire-proof brick court-house and goal for the county of Har- 
nett, according to the plan and direction, a mMjority of the 
said committee may adopt, having a due regard for the inter- 
est of the county; that the said Neill McKay, Cornelius UH 
Cofield, Joseph T. Rearden, Archibald S. MeNeill, Silas 
Douglas, George W. Pegram, Archibald Cameron, and Willie 
T. Rhodes, acting for, and in behalf of the county of Harnett, 
by virtue of their appointment as commissioners, invited seal- 
ed proposals for the building of a good fire-proof brick goal 
upon the public square, within the limits of Toomer, the coun- 
ty town of Harnett; that the petitioner sent in a proposition 
which was accepted; that accordingly, in the month of An- 
gust, 1855, the said commissioners contracted with the peti- 
tioner for building the said goal at the place designated, ac- 
cording to certain written specifications, which describe and 
establish with great particularity the kind of goal, the man- 
ner of building, and the material to used about the same; 
that the contract was duly signed by both parties, and is, to- 
gether with the specifications, filed in the office of the County 
Court; that according to this ‘contract, the petitioner on his 
part, engaged to furnish all the materials, to commence the 
work as soon as practicable, and to complete the same, on or 
before the first of November, at the price of $6.400; they 
(the commissioners,) reserving the right to modify the plan or 
arrangement of the work, the payment to be made in month- 
ly instalments, as the building progressed agreeably’ with’ 
monthly estimates, to be made by the superintendent, of ma- 
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terials furnished and work done,—(the commissioners reserv- 
ing ten per cent. of the said monthly estimates until comple- 
tion, as a guaranty for faithful performance.) The petitioner 
further alleges, that soon thereafter, he commenced collecting 
materials, employed a number of hands, went to work, and in 
a substantial and workmanlike manner, at the place designa- 
ted, and by the time specified, built and completed a good 
fire-proof brick goal, three stories high, including basement, 
containing six separate apartments for the prisoners,’ besides 
rooms for the goaler; which said goal, the petitioner avers 
was constructed under the supervision of the superintendent 
appointed by the commissioners, and corresponded with the 
specifications except in one small particular under the head 
of plumbing, where the deviation was made under the sane- 
tion of the superintendent and the commissioners, in conside- 
ration of which departure a deduction of $275, was made,—the 
ascertained cost of furnishing pipes. The petitioner further al- 
leges, that on viewing and examining the goal after its com- 
pletion, the commissioners approved and received the same, 
as being done according to contract, and furnished hit with 
a certificate of the fact in writing, dated the 28th of Novem- 
ber, 1856. The petitioner further alleges, that John McNeill, 
the Treasurer of public buildings for Harnett, was appointed 
by the commissioners, and acted as superintendent of the 
work; that from time to time, during its progress, he examin- 
ed the same, and made monthly estimates thereon of materi- 
als and labor; that he retained these estimates in his own 
hands as the common depository of both parties, and is now 
dead, having departed this life in March, 1857, but that in his 
life-time he entirely approved of the said work, during its 
progress, and after its completion. The petitioner further 
shews, that at September Term, 1855, of Ilarnett County 
Court, the first instalment then falling due, the said commis- 
sioners made an application to the Court, a majority of the 
justices being present, for an appropriation to enable them to 
meet the payment, which they refused to make, and attempt- 
ed to repudiate their liability altogether. 
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Ife further alleges, that at December Term following, appli- 
cation was made to the same Court, by the commissioners, for 
an appropriation to meet the estimates, then due, upon which 
they passed the following orders, and caused the same to be 
recorded: ‘Ordered by the court that the Treasurer of pub- 
lie buildings be authorised to borrow a sum not exceeding ten 
thousand dollars.” Also, “Ordered, that the Treasurer of 
public buildings pay over to Mr. Paschal MeCoy $2000;” 
which was accordingly paid, and a receipt given by the peti- 
tioner for the same: Subsequently, the petitioner alleges, when 
estimates were made by the superintendent in accordance 
with the contract, applications were made to the court for ap- 
propriations, which were, in every instance, refused. Being 
urged by the commissioners and superintendent to go on with 
the work, he did so, and though with great inconvenience to 
himself, he did complete it within the time specified. At Sep- 
tember Term, 1856, a majority of the justices being present, 
he exhibited in open court, the written approval and reception 
by the commissioners, and made an explicit demand for the 
reinainder due him, stating his account in writing, crediting 
them with the $2000 paid him, and the $275 relinquished by 
him in consequence of a modification of the contract, makinga 
credit of $2.275, and claiming the balance of the $6.400, to wit, 
$4.125 with interest thereon from the 28th of November, 1856, 
when the building was received, and upon a vote being taken 
in the said court, his demand was rejected, and has ever since 
been refused by them. 

The prayer of the petition is for an a/ternative mandamus, 
against the justices of the county, commanding them that un- 
less they shew good cause to the contrary, when ealled on by 
the Court, they pay, or cause to be paid by the officers of the 
equuty, the said sum of $4.125, with interest from the 28th of 
November, 1856; that upon their failure to shew such canse, 
they be absolutely and peremptorily commanded by the Court 
to pay as aforesaid. 

The petition was verified by the oath of the petitioner, and 
by authenticated copies of the orders and exhibits referred to 
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therein; and coming on to be heard it was adjudged, and or 
dered by the Court, that unless the defendants shall pay the 
sum of $4.125, with interest from 28th November, 1856, notices 
issue for them to show cause at the next term of the Court, 
why a writ of mandamus shall not issue against the justices of 
Harnett, as prayed for. 

The writ of mandamus was issued in pursuance of the or- 
der, returnable to the Superior Court of Harnett, March Term, 
1859, Hearn, J., presiding. Upon the return whereof, it was 
moved, in behalf of the defendants, to quash tke proceedings, 
for the following reasons: 

ist. No allegation that Toomer, the county site, had been 
located. | 

2Qad. No allegation in petition that the persens who are al- 
leged to have made the contract, were appointed or authoris- 
ed by the County Court to make such contract. 

8rd. No allegation that the justices of Ilarnett ever direct- 
ed the persons aferesaid, or in any way authorised them to 
contract for the buildings at Toomer, and that the contract it- 
self does not set forth where the buildings were to be erected. 

4th. No allegation that the County Court ever saw or ae- 
cepted the contract. 

5th. No allegation that the amounts stated to be due to pe- 
titioner, were ever properly ascertained te be due by eséi- 
mates made by the superintendent, and if made, that they 
were not certéjicd by him as directed under the contract. 

6th. No notice was given to the defendants of the applica 
tion for the writ. 

7th. The petitioner prays for, and the writ commands the jus- 
tiees to pay, &c., whereas it should have been to levy a tax or 
otherwise, ce. 

8th. That the estimates, if any, were not certified and sub- 
mitted to the County Court, and no sufficient reason assigned 
for not so doing. 

The defendants’ exceptions are, pro forma over-ruled, and 
the defendants are ordered to make return during the present _ 
term of the Court, from which over-ruling and order, the 
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defendants prayed an appeal to the Supreme Conrt, which is 
allowed. 
S 
Neill MeKay, Buxton and Laughton, for the plaintiff. 
Strange, for the defendants. 


Pearson, C. J. The subject of mandamus has been so of- 
ten before this Court, within the last few years, that the gen- 
eral principles, and the mode and manner of proceeding are 
now pretty well settled by authority. 

In making the application to the case now before us, the 
only matter in regard to which we had the slightest hesitation, 
was the order requiring the justices to pay the money, or 
cause it to be paid by the officers of the county. The other 
grounds taken in support of the motion to quash, can be dis- 
posed of in a few words: 

Ist. A more distinct allegation, that the county site had 
been located at Toomer, than is set out in the petition was un- 
necessary. ‘The justices of the county are presumed to know 
the statute in reference to the location of their county site, and 
the acts done in pursuance thereof. 

2nd., 3rd and 4th. The orders of the county court which 
are set out in the petition, show that the contract was duly en- 
tered into by the duly authorised agents of the justices. 

5th and 8th. The stipulation in reference to the monthly 
payments to be made to the petitioner, upon the estimates of 
the superintendent, was for the benefit of the petitioner, and 
the allegation that the entire work has been completed, ap- 
proved and accepted, makes any further reference to the 
monthly estimates and payments than that contained in the 
petition, unnecessary. 

6th. The purpose for requiring notice of the applicatior, is 
to save the cost of unnecessary litigation, by giving the party 
an opportunity to do the act. If such notice is in any case 
necessary, according to our practice, considering the former 
proceedings that had taken place in the premises, it was en- 
 tirely a matter of supererrogation in this instance. The.de- 
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mand for the payment of a specified amount alleged to be due 
under the contract, which was made with all proper formality 
before the present proceeging commenced, gave the justices 
an opportunity to avoid litigation, if such had been their 
pleasure, and the writ being in the alternative, may be con- 
sidered in the nature of a rule. State v. Jones, 1 Ired. Rep. 
129; and, so far as objections to the writ are concerned, eve- 
ery purpose is answered according to our mode of practice by 
the motion to quash. 

7th. Upon consideration, we are satisfied that the proper 
order is to pay the money, and not an order requiring the jus- 
tices to lay taxes, &c., which was the substitute proposed.— 
Tucker v. The Justices of Iredell, 1 Jones’ Rep. 451. 

It was suggested that this will bear hard upon the justices 
individually ; but the contract having been entered into in 
their behalf, in pursuance of power vested in them by law, 
this Court must presume, either that they have some suflicient 
return to make, so as to prevent the issuing of a peremptory 
writ, or else, that they have taken the necessary means and 
provided a fund to meet the claim, if it is a just one. 

It is fortunate that the matter has at last been put in a con- 
dition to enable the justices to make a due return, so as to 
have a trial on the merits, and end the litigation. 

There is no error. This opinion will be certified, and a 
procedendo issue. 


Per Curiam, Judgment affirmed. 





WILLIAM H. SMITH and wife v. RICHMOND REID. 


Where a person gets possession of the property of another, and claims it un- 
der an alleged title as his own, for any length of time, his possession is ne- 
cessarily adverse to the rights of the true owner. 

Where one was in the possession of the property of another, a feme, and al- 
jeged that he held as her bailee, he must establish the bailment by satisfae- 

ory proof, otherwise the usual and natural presumption, that he holds for’ 
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his own use, will prevail. His want of title will not justify the implication 
of a bailment. 

Where a father gave certain slaves, by deed, to his daughter, who was an in- 
fant, and so remained until after her marriage, during part of which time 
he denied the efficacy of the deed, and claimed to hold them as his own, 
his saying at the same time, they were, or would be his daughter's, is no 
satisfactory evidence tuat he held as her bailee. 

The rule, that one wrongfully holding the property of an infant, may be con- 
sidered as the bailee of such infant, is for the latter's benefit, and for the 
furtherance of his remedy, and the tort-feasor has no right to set it up for 
own his benefit against the infant owner. 


Detrnve, tried before Batrey, J., at the last Superior Court 
of Rowan. 

The action was brought for several slaves contained ina 
deed, dated 13th of May, 1820. Jesse Ilolmes, the father of 
the plaintiff, drew up and signed, and had attested the deed, 
which is follows: 

* Know all men to whom these presents shall come, greet- 
ing, that I, Jesse Holmes, of the county of Rowan, and State 
of North Carolina, for and in consideration of the natural love 
and affection, which I have and bear unto my beloved dangh- 
ter, Nancy Holmes, and for divers other good causes me, 
thereunto moving, have given and granted, and by these pre- 
sents do give and grant unto the said Nancy Holmes, and the 
heirs of her body, a certain negro woman and child: Negro 
woman named Susana, aged eighteen, and child name Jack, 
aged two months, and the increase of the said woman, Susana, 
unto my said beloved daughter, Nancy Holmes, and the heirs 
of her body; and should the said Nancy Holmes die and 
leave no issue, or the heirs of her body, then, all my children 
shall be entitled to the gift after my death; and should I die 
before my daughter Nancy arrives at the age of twenty- 
one, then Moses Holmes to have possession of the said negroes 
until my daughter arrives at the age of twenty-one years, 
without paying any thing but her tax; and my said daugh- 
ter, Nancy Holmes, to have, hold, occupy and possess the 
said negroes and their increase, to the proper use of the said 
Nancy Holmes and the heirs of her body as above, forever, 
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and I, the said Jesse Holmes, al? and singular the said. ne+ 
groes and their increase, to my said daughter, Nancy Holmes, 
and the heirs of her body as above, against all persons what- 
sover,'shall and will warrant, and forever defend by these 
presents.. In witness whereof, I have hereunto set my hand 
and seal, this 20th day of May, eighteen hundred and twenty. 
Acknowledged. 
Witness, Jesse [lotmrs.” 

J. H. Freeeine, 

Luoy Freerina. 

At May Session, 1820, of Rowan County Court, is the cer- 
tifieate of the clerk, as follows: 

IT do hereby certify that the within deed was duly ae 
knowledged in open court by Jesse Llolmes, recorded and 
ordered to be registered.” 

Nancy Holmes, the donee, then resided with her grand- 
mother, Nancy Owen, about two miles and a half from the 
residence of her father, and continued so to reside until her 
grand-mother’s death, 31st December, 1827. After this, 
she continued at the same place with her aunt, Sarah Mock, 
until she intermarried with Joln Airey in August, 1829. 
While with her grand-mother, she was fed and clothed by her. 
She was not twenty-one years old when she intermarried with 
Airey, and her state of coverture continued until his death 
intestate, in April, 1854. She intermarried with the present 
plaintiff, Smith, since the commencement of this suit. The 
slaves sued for, are the descendants of the woman Susana, 
mentioned in the deed. It was shown in evidence, that Su- 
sana and her issue, were kept by Jesse Iolmes in his posses- 
sion, and worked on his farm for his own use and benefit, from 
the date of the deed until his death; except such as he gave 
off to his daughter, the defendant’s wife, and to some of his 
other children. After the marriage of Nancy to the former 
husband, Airey, Jesse Holmes gave by parol the slaves, Silla 
and Adeline, to his daughter, the defendant’s wife ; the for- 
mer, some twenty odd years ago, and the latter, some ten or 
twelve years ago. After the death of Jesse Holmes, to wit, in 








JUNE ‘TERM, 1800" 40" 





Smith v. Reid. 








the spring of 1856, Jack, another descendant of Susana’s, went 
into the possession of the defendant, and all the slaves sued for, 
were in his adverse possession, at and before the time of bring- 
ing this suit. It was proved that there was a demand and 
refusal before suit brought; that on the 17th of April, 1845, 
on the occasion of making his will, Jesse Holmes being in 
possession of the deed of gift, caused the following to be writ- 
ten on it, “ this deed never was delivered to any person, and 
ain’t to have effect,” which writing he signed and had attest- 
ed by two witnesses. There was no evidence of a delivery of 
the deed, except as above stated. Sarah Mock, a witness for 
the plaintiff, testified that on the first day of January, 1828, 
the day after Nancy’s grand-mother died, Jesse Holmes ask- 
ed the witness to walk out with him, and said, I want you 
to see to Nancy, and if you keep her until she gets married, 
I will give, or have given, her, all that I got by her mother; 
it is mine, old Mr. Owen gave it to his children and their 
heirs, and it is mine; I intend to hold it as long as I live as 
my property, and at my death, Nancy shall have what I got 
by her mother. Basil Floyd, heard Holmes say, Nancy 
should have Susana and her children, but called them his 
negroes, when speaking of them, and worked them on his 
farm. Rachel Floyd, testified to the same effect. Waney 
Parks, heard Jesse Holmes say, that Nancy would get Suke and 
her children. Anna J/olmes testified, that Jesse Holmes had 
possession of the negroes up-to the marriage, calling them his 
own. After the marriage she heard him say, that she should 
not have them, because she had married Airey. 

His Honor instructed the jury, that the exeeution of the 
deed of gift by Jesse Holmes, his acknowledgement of the 
same in Court, and having it recorded, together with the dec- 
larations as stated by Basil Floyd, Mrs. Floyd, and Mrs. 
Parks, were evidence of a bailment; and if the jury found 
there was a bailment, then, the declarations made to Mrs. 
Mock, in 1828, and the entry on the back of the deed, at the 
time of making his will, would not determine the bailment. 

15 4 
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Plaintiff excepted. Verdict for the defendant. Judgment 
and appeal. 


Fleming and B. F. Moore, for the plaintiff. 
Fowle and Boyden, for the defendant. 


Rorrm, J. The effort in the defense was to show that the 
possession of Holmes was not adverse to his daughter at the 
time of her first marriage, so as thereby to place the title in her 
husband, Airey, against whom the statute of limitations would 
operate and give the title to the defendant under the subse- 
quent gifts from Holmes, and on that ground, the case was 
decided at the trial against the plaintiff. That the possession 
of Holmes was prima facie adverse, cannot be disputed. If 
the title had been in him, in fact, for any period, however 
limited, a possession under it would be necessarily adverse, 
that is, on a claim of the property as his own, and held for 
his own use. But the rule is not restricted to that case; for 
a wrong-doer may also have an adverse possession, and every 
conversion imports that the party was claiming a right and 
acting upon it, and every possession is presumed to be for the 
benefit of the possessor, and on his right, until the contrary 
be shown. If, indeed, one comes into possession as bailee, 
taking the thing as the property of another, and holding for 
the other, that presumption is rebutted. But it is necessary 
that one alleging such bailment, should establish it by satis- 
factory proof; otherwise the natural and legal presumption 
must stand. In this case, it was held that the execution of the 
deed of gift, with the acknowledgement of it, together with 
the father’s subsequent declarations, that his daughter “should 
have the slaves,” or “ would get” them, or “ will get” them, 
notwithstanding simultaneous declarations by him, that “the 
negroes were his,” and notwithstanding that on speaking of 
them, “he always called them his negioes,” as deposed to by 
the same witnesses, were evidence of a bailment; and that 
such bailment was not determined by his declarations, that 
the negroes were his for his life or absolutely. 
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The first observation the case suggests is, that there is heré no 
express bailment—none created by contract between the pat- 
ties, made with that view. It was supposed on the trial, thata 
bailment might be implied from the circumstances mentioned 
by his Honor. For the furtherance of justice, and for the 
sake of the remedy, there are cases in which an infant may be 
allowed to treat a person entering upon his estate as a guardian 
or bailiff, and to call him to an account in that character. 
But that is plainly for the benefit of the infant, and to give 
him the largest redress against the tort-feasor, and it can never 
be turned against the infant to defeat any other action he 
might have; much less his right. For doubtless, the infant 
might, in such cases, have likewise ejectment and an ac- 
tion for mesne profits, or trover, if it would better suit his 
purpose. It is but the common principle that torts may be 
waived and actions ex contractu brought in many cases; a 
fiction, that, like others in the law, must never be allowed to 
work wrong. Therefore, one who has sold another’s horse, 
and might be sued for money had and received, cannot ob- 
ject, for that reason, to the owner’s bringing trover, in which, 
peradventure the recovery may be larger, because the horse 
might be worth more than the price got. Admitting, then, 
the plaintiff might have treated her father as holding under 
and for her, (though it is not clearly seen how she could,) yet, 
that does not authorise the father to say now, that he held in 
no other way, there being no bailment directly proved. The 
Court is not able, indeed, to see how the facts enumerated 
afford any evidence, that there was even an implied bailment. 
If there had been an express one, it is admitted that mere 
declarations of the bailee would not determine it. But here, 
the question was whether, in fact, there was a bailment. 

Upon that enquiry, all the declarations of the person in 
possession, as well as his dealings with the property, are rele- 
vant and material evidence of the character of his holding, 
and one cannot help seeing that Holmes did, at all times, 
claim the right of property of some kind in the slaves, under 
which he held. From the framing of the deed it is probable 
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that, at one time, he considered that gave or reserved therm 
to him for life. At another time, he may have supposed him- 
self entitled to the absolute property, because the deed had 
not been delivered, and that is the more probable, seeing that 
he undertook to dispose of them amongst his other children. 
But throughout, he certainly claimed them as his, and assert- 
ed a right to them ; and even the very declarations relied’ on 
by the defendant, imported that they were not then his daugh- 
ter’s, but that she should have them, or would get them, that 
is, he intended she should ; for, at the same time he asserted 
that they were his own. If he thus claimed them, his posses- 
sion was prima facie adverse, and was conclusively so, unless 
upon plain proof of a bailment, or by his direct admission—of 
neither of which is there any evidence. As the case stands, 
the plaintiff’s title is clear, and she ought to have had a verdict. 


Per Curtam. Judgment reversed, and venire de novo. 





MATTHEW WICKER v. KENNETH H. WORTHY.* 


Mere silence on the part of'a sheriff as to the existence in his hands of a prior 
lien on property sold in his presence, will not subject him to an action of 
deceit, but if he does or says any thing intended or calculated to mislead a 
purchaser, in this respect, he is liable. 

Enquiring from the sheriff, and reliance on his information as to the nature of 
the liens and levies of executions in his hands, on property offered for sale 
in his presence, is certainly the exercise of reasonable caution and diligence, 
as this is a matter peculiarly within his knowledge. 


Action on the case for a deceit, tried before Dick, J., at the 
last Fall Term of Chatham Superior Court. 

The defendant, who was the sheriff of Moore county, was 
present at a sale of property, made by the agent of one Bry- 





*This case was attempted to be reported at page 221, ante, but the Repor- 
ter so entirely misapprehended the case sent up, as to make it proper to re- 


port it again. 
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ant; the owner. About the commencement of the sale, a 
question arose among the bystanders, whether there was .not 
some prior lien on it by virtue of an execution in the hands 
of the sheriff; whereupon, Bryant stated that this had been 
the case, but those liens had been discharged, and he called 
upon the defendant, as sheriff, to make a proclamation to that 
effect, and to state that the sale might proceed without dan- 
ger to the purchasers; this the defendant declined doing; up- 
on which Bryant said, he would doit. Before the sale began, 
the crier, one Brown, made a public declaration, addressed to 
the bystanders, to the effect “that arrangements had been 
made whereby good titles wonld be made for the property 
about to be sold.” The defendant was in hearing of this proc- 
lamation and said nothing. Much property was sold before 
the land in question was put up. When it was offered, the 
crier and one Murchison, an uncle of the defendant, both 
made proclamation that there was no dispute about the title 
to this tract; this occurred in the presence and hearing of the 
defendant. Very shortly before the sale of the land in ques- 
tion was begun, the plaintiff and defendant were seen convers- 
ing privately, and just as they separated, the defendant step- 
ped forward and commenced bidding for the land, as the 
agent of the plaintiff. After bidding some time, he ceased, 
when the plaintiff took it up, in person, and ran up the price 
to $250, when it was knocked off to him at that price. This 
sale took place on the 20th of December, 1853. At the next 
term of Moore County Court, which was in January, 1854, 
the defendant, as sheriff, returned an execution against Bry- 
ant, in favor of one Buie, levied on the same land, under 
which it was afterwards sold by him and conveyed to the pur- 
chaser, (Buie.) An action of ejectment was immediately 
brought by Buie, against the plaintiff, which, after pending 
for.some time, was compromised by the payment of $400 by 
the plaintiff. Bryant was indebted to the defendant—how 
much did not appear—and Murchison, above spoken of as the 
defendant’s uncle, was deeply involved for Bryant, who has 
since failed. There was no evidence that the defendant said 
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any thing in reply to the public declarations of Bryant, or of 
Murchison, or the crier, about the title of the land, or the dis- 
charge of the previous levies. 

The Court charged the jury that if the defendant, by his’. 
conduct, had intentionally deceived the plaintiff, as to the ex- 
istence of the levy on the land, he would be responsible to the 
plaintiff, unless the latter had shown a want of ordinary pra- 
dence in informing himself as to the state of the matter; and 
upon that point he charged that the plaintiff was bound to 
know of the judgments against Bryant, (including Buie’s,) 
and that executions had issued thereon, but that after charging 
himself with such information, it was a due pursuit of inquiry 
to resort to the sheriff for further information, and to rely up- 
on his truth and fairness in the transaction. The defendant’s 
counsel excepted, 

Verdict for the plaintiff. Judgment. Appeal. 


Haughton, for the plaintiff. 
Manly and Phillips, for the defendant. 


Pearson, C.J. Mere silence on the part of a sheriff, in re- 
spect to the levy of an execution which he has in his hands, 
when property subject to its lien is exposed to sale in his pre- 
sence, is not sufficient to make him liable in an action on the 
case for a deceit. But if he says or does any thing intended 
and calculated to create the impression that there is no lien, 
and that a purchaser from the defendant in the execution will 
get a good title, he will be liable to the action. 

There was evidence in this case tending to prove the deceit 
which ought to have been left to the jury, i. e., the proclama- 
tions made by the crier and Murchison, when the tract of land 
was offered; the private conversation between the plaintiff and 
defendant, and the defendant’s bidding for the plaintiff, and 
other circumstances, such as the fact that the defendant in the 
execution was indebted to the defendant, and that his uncle, 
Murchison, who had busied himself about the sale, was deep- 
ly involved on his account. 
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We also-concur with his honor upon the question of law. 
Caveat emptor is the rule in actions for deceit; but the fact of 
a levy or of the intention of the sheriff to insist upon the lien 
of the execution, or to forego it because of certain arrange- 
ments which the defendant in the execution had made,)and 
upon which the sheriff was willing to rely, so as to permit.a 
sale, are peculiarly within the knowledge of the sheriff, and 
even a very cautious man might reasonably rely upon his re- 
presentations in regard to them. There is no error, 


Per Curiam, Judgment affirmed. 





